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SO YOU ARE PRESUMED TO KNOW 
THE LAW —WELL, NOT QUITE 


American furisprudence 


SAYS IN VOLUME 20, SECTION 211, Intern 


EVIDENCE |... 


John 


ee , Feder 
It is a maxim that all persons are conclu- Ranta 


sively presumed to know the law of the land. 


C 
r 


It is more accurate to say that ignorance of Milit 


the law excuses no one. Knowledge of the 
law is imputable to all persons only in a qual- 
ified sense, in passing on the character of Amer 
their acts. This well-known principle is 
founded upon policy as well as necessity. 1947 
It is based upon the assumption that evasion 
of the law would be facilitated and the suc- 
cessful administration of justice defeated if Inder 
persons accused of crime could successfully 
plead ignorance of the illegality of their Avie 
acts. The rule, although sometimes produc- 
tive of hardship in particular cases, is ap- Edito 
plicable to civil, as well as criminal, juris- 
prudence and is recognized in courts of 


” “Per 
chancery as well as at common law. 
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Bus: 
There need be no “ignorance of the law’’ when Am. Jur. 


is in your office to shed its light on even the most in- Revi 
volved questions. Over four hundred titles comprehen- oa 


sively cover the legal alphabet from A to Z. ‘ 
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The riflesmith of the flint-lock period 
struck his name or initials deep into 
the barrel with a steel die. It was his 
mark of pride; of his craftsmanship 
that was father to the marksmanship 


of the Colonial rifleman. 


The custom of marking the product 
with the name of the maker is still an 
honored practice at the Crane mills Whit 


plain 
where for 146 years we have been 


or eli 


making paper from cotton and linen neces 


fibres only. By a process known as , ¥ respe 
watermarking, the name of Crane be- —s 
comes an integral part of the paper. It 
is our mark of pride; your mark of 
assurance in the purchase of paper for 
personal, social, and business uses. The 
next time you buy paper, 

coun 
look for the mark of 
Crane. You will dis- 
cover it by holding 
the sheet of paper 


against the light. 


Cranes 


mem 
tant 
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In This Issue 


To Lessen the Publication 

of Unnecessary Opinions 

At the Judicial Conference convened 
in the Fifth Circuit, Francis P. 
Whitehair, of the Florida Bar, spoke 
plainly as to the need for reducing 
or eliminating the publication of un- 
necessary judicial opinions. He put 
responsibility on the Courts to take 
action; he offered “some suggestions” 
for the Fifth Circuit in particular. 
Senior Circuit Judge Samuel H. 
Sibley appointed a Committee to 
work out a plan. Mr. Whitehair’s 
bold speech and what resulted from 
it will be read with interest, by 
judges and lawyers throughout the 
country. 


What Can The United Nations 2 
Do for Majority Action? 


What course or courses are open to 
the members of The United Nations 
in order to escape the international 
stultification being brought about by 
the veto power is searchingly dis- 
cussed by Thomas Raeburn White, 
of the Pennsylvania Bar, and William 
L. Ransom, of the New York Bar. 
These articles are designed to stimu- 
late thought and discussion among 
members of the Bar on this impor- 
tant question. 


Evidence and Review Under 3 
the Taft-Hartley Act 

Procedural provisions of the new 
Labor-Management Act of 1947, 
changing the rules and weight of evi- 
dence, lawful bases of decision, the 
scope of judicial review of NLRB 
orders, etc., are not yet well-known 
generally to members of the Bar or 
their clients. ‘Theodore R. Iserman, 
of the New York Bar, who had a 
relationship to the measure which 
became law through bi-partisan sup- 


port by more than two-thirds of the 
members of each the Senate and the 
House, writes informatively of these 
aspects of the epoch-marking new law. 


The Look Ahead 3 
as to International Law 

The first statement from the Secre- 
tariat of The United Nations, as to 
the steps thus far taken to accomplish 
“the progressive development of in- 
ternational law and its codification,” 
was given before the New York State 
Bar Association on June 21, by Dr. 
Yuen-li Liang, gifted lawyer, Director 
of the Division of the Secretariat 
which has the project in charge under 
Dr. Ivan Kerno, Assistant Secretary- 
General (Legal). Read with the re- 
port of the United Nations Com- 
mittee (see pages 831-835 of this issue) 
to recommend methods for the great 
task ahead, Dr. Liang’s instructive 
analysis will be of interest to all law- 
yers who have responded to our As- 
sociation’s welcomed efforts to be of 
assistance in this field. 


5 


Senior Circuit Judge John Biggs, Jr. 
of the Third Circuit 

What alchemy transmutes, in many 
instances, the successful trial lawyer 
and the active political leader into a 
competent and impartial judge? The 
ineluctable fact which seems to us to 
stand out, from our survey of the 
training, the qualifications, and the 
careers of the Senior Circuit Judges 
is that the American judicial system 
produces judges who are faithful to 
our standards of an independent ju- 
diciary, provided they have the quali- 
fications of experience, uprightness, 
courage, innate fairness, and devo- 
tion to the law, when they ascend 
the bench. There is no one formula 
for assuring a good judge. The richly 


experienced lawyer who, in his fifty- 
second year, now presides over the 
Third Circuit, is the subject of this 
month’s cover portrait and sketch. 


Flaws in the Government's Case 6 
Against Business 

The second of two articles by Ben- 
jamin Wham on subjects on which 
the House of Delegates asked for a re- 
port (see April issue, page 403) dis- 
cusses legal aspects of the alleged 
concentration of economic power. 
The first article was in our June 
issue (page 599). Although written 
by the Chairman of the Committee 
on Commerce, they are are not re- 
ports on which the House will act. 
The purpose of their publication is 
to stir advance discussion among 
our members. 


Military Government Courts 7 
in Germany 

An interesting account of the estab- 
lishment and development of MG 
Courts in the American Zone, with 
the latest figures available as to their 
functioning, is given by Eli E. Noble- 
man, who served on many MG 
Courts as Prosecutor, Law Member, 
and President, and was Chief of the 
German Courts Branch of MG for 
Bavaria. What he says as to the con- 
tinuance of the Courts and the re- 
sponsibility of the American Bar for 
this demonstration of law and justice 
on the Continent is challenging. 


Amendments of the Association's 8 
Organic Law 

Notice of proposed amendments of 
the Constitution and By-Laws is 
given in this issue, to be voted on by 
the Assembly and House of Delegates 
at the Annual Meeting on September 
22-26. Their purport and purpose 
are briefly explained. Members of 
our Association should examine them 
and make known their views about 
them, to their representatives in the 
House of Delegates and others who 
will attend in Cleveland. 
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Result of Elections 
for State Delegates 


\ list of eighteen newly-elected state 
delegates is given on page 799 along 
with the statement of the Board of 
Elections which met in Chicago on 
July 25 to canvass the ballots. Of the 
eighteen jurisdictions voting, two 
filled vacancies and the remainder 
elected for the regular three-year 
term. More than one candidate had 
been nominated in four jurisdictions. 
succeed them- 


Thirteen delegates 


selves. 


Program Announcement for 9 
Annual Meeting at Cleveland 


As much information and detail as 
is now available respecting the vari- 
ous programs and meetings which 
will make the coming Annual Meet- 
ing in Cleveland significant is given 
in this issue. A careful examination 
of the many outstanding programs is 
recommended. 
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Should Judges Be Used 
tor Non-Judicial Duties? 


\n examination and evaluation of 
the factors involved in the problem 
of whether federal judges should be 
given non-judicial duties with the 
Executive department during their 
tenure on the bench is given in a 
report of the Senate Committee on 
the Judiciary which is printed in full 
in this issue. Judges and members 
of the Bar will welcome this pene- 
trating analysis of the issue involved 
in the growing practice of utilizing 
judges for non-judicial work. 


Aviation Law Institute 11 
Meets in Milwaukee 


Che first and important meeting of 
the Aviation Law Institute, which 
recently convened in Milwaukee, 
Wisconsin, is fully reported. Many 
phases of newand sometimes difficult 
law arising from the advance of the 
airplane were considered. 


12 


What is the Actual Cost 
of Our Judiciary? 


In editorials this month we point out 
the actually small cost of operating 
and maintaining our cherished and 
unique federal judicial system. Re- 
cent Congressional action has assured 
adequate funds for the Courts. A call 
for the Cleveland Annual Meeting is 
also sounded. In Editor to Readers 
we belatedly but enthusiastically en- 
dorse the acutely significant report 
of the Chattanooga (Tennessee) Bar 
Association relative to the problem 
of divorce. 


13 


A Re-examination of 
‘Senatorial Courtesy"’ 


The nomination of Judge Dooley 
created an occasion for the Senate 
Committee on the Judiciary to issue 
a report on the interesting Congres- 
sional creature known as “‘senatorial 
” What the Committee has 
to say is vital to all. 


courtesy.’ 


14 


Books for Lawyers 

Reviewed this Month 
Thomas Hobbes’ Leviathan gets an 
W. 
while Walter P. Armstrong, in his 


evaluation from Ben Palmer, 
usual penetrating fashion, gives an 
insight into Lloyd Paul Stryker’s bi- 
ography of Thomas Erskine, For the 
Defense. We note also the arrival of 
The Red Prussian, which is a rather 
unusual study of Karl Marx by Leo- 
pold Schwarzschild. 


15 


Bust of Wendell Willkie 
Presented in New York 


A picture and story of the unveiling 
of a bust of the late creator of the 
concept of “One World” is published. 
The bust was presented to the Coun- 
cil on Foreign Relations. 


19 


The Editor Opens 
His Mail 


In Letters to the Editor our readers 
speak up on the Harris decision, 
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Holmes’ juristic philosophy—and the 
headgear necessary for appearance in 
a Bermuda Court. 
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The New Developments 
in International Law 


Louis B. Sohn this month devotes his 
section to the report of the Commit- 
tee for the Progressive Development 
of International Law and Its Cedifica- 
tion created by The United Nations. 
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Opinions of Courts: 


Fifth Circuit Acts Against Unneeded Publication 


by Francis P. Whitehair * of the Florida Bar (DeLand) 


# As long ago as 1911 the late Mr. 
Justice Brandeis in one of his in- 
frequent interviews said: 


I have not got as much from books 
as I have from tackling concrete prob- 
lems. I have generally run up against 
a problem and painfully tried to think 
it out, with a measure of success, and 
have then read a book and found to 
my surprise that some other chap 
was before me.1 


\nd, it is to this extent that 1 have 
shared, at least, one Brandeis experi- 
ence; for, in tackling the problems of 


publication of unnecessary opinions, 
I went about it, drawing solely upon 
experiences gained during twenty-five 
years at the Bar, in an effort to de- 
velop practical methods of accom- 
plishing procreant Later, 
with manuscript complete, I searched 
for written data on the subject and, 


results. 


“found to my surprise that some 
other chap was before me.” A sizable 
bibliography was assembled in a few 
days and with limited facilities. It 
contains over one hundred proposed 
solutions of the problem; and yet 
I am certain that the reference ma- 


terial does not begin to cover all that 
has been written and discussed on the 
subject by judges, lawyers, professors 
of law, law book publishers, and 
others. 

In view of the innumerable articles 
and addresses on the subject, and 
anticipating the worst when the 
arena of the forum is thrown open 
following this effort, would that I 
could say: If the Court please, to 





1. Brandeis: Lawyer and Judge in the Modern 
State by Alpheus Mason, page 86, quoting from 
Ernest Poole’s interview published in The Amer- 





the elimination or reduction of the 


ican Magazine, February, 1911. 





® When the Judicial Conference for the Fifth Circuit convene. 
in New Orleans, Francis P. Whitehair, of the Florida Bar, 
spoke up in meeting’ in favor of what he called ‘the 
elimination or reduction of publication of unnecessary opin- 
ions’ of Courts. His “treatise’’ on the subject was by pre- 
arrangement. He gave a vivid picture of the expense and 
shelf-space required of lawyers by what Judge Hanson in 
our May, 1947, issue (page 426) called “the avalanche of 
judicial opinions’. Mr. Whitehair urged that the judges 
“do something about it’; he described what had been done 
in some States; he offered ‘suggestions for action’, in the 
Fifth Circuit. So Senior Circuit Judge Sibley appointed a Com- 
mittee, with a member from each State in the Circuit.* 
Practicable solutions are difficult, as everyone realizes who 
has tried to cope with the problems. The judges of course have 
control of what and how much they write. For the individual 
judge who writes an opinion, for the Court or in dissent, to 
decide whether it shall be published, has not been indicated 
as acceptable to the Courts or the Bar.. No private law-book 
publisher and no official Reporter designated by a+ Court 
can satisfactorily be put in a position to decide what opinions 


shall be withheld from publication; the law-book publishers 
wish no such responsibility.** Remedial measures, if any there 
are to be, seem to us to depend on the judges and the Courts; 





* Judge Sibley's memorandum and directive of June was as follows: 

Pursuant to the suggestions made to the recent Conference of Judges for 
the Fifth Circuit in a paper read by Mr. Francis P. Whitehair that a com- 
mittee be appointed consisting of a member of each of the State Bar 
Associations represented to take up with their respective Bar Associations 
and work out otherwise some plan to reduce the volume of reported court 
decisions, | hereby appoint the following: 

Francis P. Whitehair, DeLand, Florida, Chairman; 

Robt. B. Troutman, Trust Company of Georgia Building, Atlanta, Georgia; 

Francis Inge, Merchants Natl. Bank Bldg., Mobile, Ala.; 

Fulton Thompson, Jackson, Miss.; 

Fred G. Hudson, Jr., 1000 Ouachita Bank Bldg., Monroe, La. 

Geo. W. Parker, Jr., Fort Worth National Bank Bldg., Fort Worth, Texas. 

“| am likewise writing the West Publishing Company to ascertain if they 
will be willing to publish only such decisions of the United States Circuit 
Courts of Appeals as those courts may respectively designate as to be pub- 
lished. This correspondence will be turned over to the Chairman." 

** The “‘unequivocal position’’ of the West Publishing Company has re- 
cently been reiterated to the Editor-in-Chief of the Journal, by Harvey T. 
Reid, Editor-in-Chief of the West law reports and other publications. ‘‘In- 
sofar as West Publishing Company is concerned’’, he wrote, ‘‘we do not 
consider that it is either competent or proper for us to attempt to decide 
what opinions of the various Courts shall or shall not be published. 

‘As responsible publishers, our duty consists in cooperating with the 
Courts, through the prompt, accurate and well-edited publication of these 
opinions as and when such opinions are released to us for publication. 
It is in this way that we have built up our record of service to the bench 
and Bar and have contributed to their welfare.”’ 
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Opinions of Courts 


epitomize, the problem has been 
placed in repose. However, two rea- 
sons give me fortitude to proceed: 
One, the honor and privilege of 
being here as a delegate from my 
beloved State of Florida, and the 
other, a warning sounded by the mis- 
taken prophecy of the Commissioner 
of Patents in his annual report to 
Congress in 1843: 

The advancement of the arts, from 
year to year, taxes our credulity, and 
seems to presage gthe arrival of that 
period when human improvement 
must end.? 


Four years later Thomas A. Edison 
was born. Therefore, although many 
of America’s eminent jurists, learned 
lawyers, distinguished professors, and 
contributed 
articles on and irrefutable syllogisms 


others, have classical 
of the evils of publishing unnecessary 
opinions, I shall proceed in the hope 
and with a desire that the open 
forum to follow this prelude will 
result in the Fifth Circuit adopting 
an efficacious, sound and workable 
formula to solve its problem. 

What I shall say cannot be con- 
sidered original. It is, at most, no 
more than an earnest attempt to 
sift the “wheat from the chaff” with 
due respect to all of those whose 
written discussions of the problem 


have been examined and ruled out. 


The Growing Multitude 
of Published Opinions 
In 1942 a Chicago lawyer made a 


study of the reported decisions, 
Federal and State, to date, put the 
figures on a graph, and projected 
the curve into the future to 1990. 


The results were as follows: 


THE VOLUME OF 
REPORTED CaAsE LAw 


GROWTH IN 


Total Number 
of Decisions 


Period 


Number of 
Decisions 
1790-1840 50,000 
1840-1890 450,000 500,000 
1890-1940 1,250,000 1,750,000 
1940-1990 2,000,000 (est.) 3,750,000 (est.) 


It is evident that by 1942 the con- 
science of the judiciary and the Bar 
was awakened to the necessity of 
meeting the deplorable condition 
arising from the growing multitude 
of published opinions. Wider inter- 
ests and deeper sympathies were 
openly manifest. Law reviews, Bar 
journals and other legal periodicals 
had by then published, with strong 
endorsement, informative, piquant, 
and apperceptive articles dealing 
with the subject. The interest has in- 
creased with such intensity that by 
now very few Judicial Conferences, 
Bar Associations or other legal tra- 
ternities as such, have failed to focus 
their attention on this and kindred 


subjects at one time or another. 

As a result, there is greater una- 
nimity of opinion among the judges 
and members of the legal profession, 
on the necessity of reducing the vol. 
ume of published opinions, than the 
most courageous and optimistic prog: 
nosticator would have predicted, in 
1942, could ever exist among them 
on any question. And yet, despite 
this brotherly adhesion—that some. 
thing must be done about it—little 
progress has been made by many of 
the federal and State Courts and 
legislative branches of government, 
toward a permanent and _ lasting 
solution. 

The volume of case law has be- 
come a serious burden; but, it seems, 
the judicial opinion-factory is net 
to be outdone in this industrial age 
Five-to-four, 
four-to-three deci- 


of mass production. 
two-to-one, and 
sions, with a liberal assortment of 
dissenting opinions to give solace to 
the aggrieved; opinions of no value 
except perhaps to the litigants and 
their attorneys; cumulative opinions; 
and fact-finding opinions, are a few 
of the models rolling off the judicial 
assembly line in large volume. A 
survey handed to me by a former 


Dean of a southern law college groups 


2. Commissioner of Patents, Annual Report for 
1843; Library of Congress. 





but the recommendations of Mr. Whitehair's Committee in the 
Fifth Circuit will be awaited with keen interest, by judges and 
lawyers. 

Francis Preston Whitehair was born in Chapman, Kansas, in 
1900. His father, Ira Whitehair, was a newspaperman who 
moved to Florida in 1910. With another Kansan, M. M. Lee, 
they founded the Winter Haven Chief, which became and now 
is well-known among the smaller newspapers in Florida. 

Whitehair attended Southern College, then located at Suther- 
land, Florida, transferred to John B. Stetson University, where 
he received his LL.B. degree in 1921. He was admitted to the 
Florida Bar at the age of twenty, by special permission of the 
State Supreme Court, and has practiced law in Florida con- 
tinuously from October of 1921 (becoming a member of one of 
his State's oldest law firms in 1926) until July of 1942, when he 
enrolled in the U. S. Navy. In World War |, Whitehair enlisted 
in the U. S. Army at the age of seventeen. 

His forty months’ duty in World War II included ten months 
at the Naval School of Military Government and Administra- 
tion (Columbia University) which covered a course in Inter- 
national Law under Professor Philip C. Jessup (see 33 A.B.A.J. 
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604). During his last two months at Columbia he conducted the 
Navy's course in Naval Law and Naval Courts and Boards, 
and served as chairman of a committee of five naval officers 
which wrote a manual for the guidance of officers in ‘the 
administration of military government in occupied areas. 

After completing his work at Columbia, Whitehair had a 
short tour of duty in a destroyer escort in the Atlantic. He 
then was sent to American Samoa, where he was Attorney 
General and Secretary of Native Affairs, and successfully pro- 
secuted the Samoan High Chief charged with embezzlement of 
Navy funds, before a mixed Court of one American naval! 
officer and two natives. Later he was assigned to Rear Admiral 
C. H. Jones, USN, as flag secretary and legal officer, which 
assignment he held until the ‘o°;ward area command under 
Vice Admiral John H. Hoover, USN, was established in March 
of 1944. He was transferred to Admiral Hoover's command, as 
his Military Government specialist. During this duty he put 
into effect the Navy's first Military Government of alien ene- 
mies, as evidenced by the following excerpt from a citation, 
with a Bronze Star Medal, awarded to him by Admiral Hoover 
in June of 1945: 
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the opinions, as follows: On proce- 
dural points 18 per cent,® on the con- 
suction of local statutes 23 per 
cent, on purely fact questions 11 per 
cent, purely reiterative 8 per cent, 
and on new developments 10 


per cent. 


The Fifth Circuit Has 
Increased Its Output 


Ihe Judges of the Fifth Circuit con- 
tributed 192 opinions for the Federal 
Reporters published in 1926, with an 
average of two and four-tenths col- 
umns of legal wisdom per opinion. 
[he deep South’s subsequent ability, 
ven under an agrarian economy, 
10 furnish its federal appellate judges 
with the essential raw material to set 
ihe pace in the number of judicial 
pronouncements for their brethren 
having conterminous jurisdiction, is 
shown by the fact that in 1946 the 
Fifth Circuit contributed 420 of the 
2345 published opinions.* Moreover, 
the 1926 pattern of two and four- 
tenths columns per opinion was in- 
to four and _ three-tenths 
columns per opinion in 205 of them. 
Hence, the Fifth Circuit has managed 
to provide the private publishers 
with reams and reams of salable 
legal merchandise which they “avidly 
seize upon... and the book shelves 
ire full of them’’.5 


creased 


Ihe law book publishers, to make 
certain that none of the impressive 
utterances, prosaic writings, legal 
monographs, or prolix jargon of the 
judiciary shall be entombed, not only 
print them 
And triple-pass 
from lawyer to judge to book pub 


once but frequently 


twice.® when the 
lisher is complete, the wheels of 


American salesmanship are with 
painstaking care set in motion. Cir- 
culars are mailed to all lawyer-pros- 
pects, announcing a new volume and 
containing convincitlg information 
on the necessity of purchasing the 
latest model. This service is so efh- 
cient, and apparently the coverage so 
broad, that in my own case I had 
been in the States less than sixty 
days, after three years’ vacation in 
the South Seas as a guest of Uncle 
Sam, when someone restored my 
name to the master mailing list. From 
that time on I have been deluged 


with circulars detailing the library 


3. 17 A.B.A. Reps. 

4. According to the Reference Department of 
the Library of Congress. 

5. “‘The Multitude of Published Opinions'’, by 
Samuel H. Sibley, Senior Circuit Judge of the 
U. S. Circuit Court of Appeals for the Fifth Cir- 
cuit, published in Vol. 25, of the Journal of the 
American Judicature Society (April, 1942; page 
166). 

6. The Editorial Counsel of the West Publish- 
ing Company wrote under date of May 15, 1947: 
"*, . « The members of the Bar cannot be fully served 
by the Court if the Court does not publicize all 
of the opinions rendered by it regardless of how 
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FRANCIS P. WHITEHAIR 
requirements to properly practice 
law in a village of 8,000 souls. 


The Space Requirements for 
a Working Law Library 


With an admission to the Bar and a 


long or short such opinions are . . . and we firmly 
believe that the number of cases appealed will be 
less if the Court publicizes its position on each 
question which comes before it, either by an opin- 
ion or by references to the previous decisions serv- 
ing as stare decisis."" The more cases the greater 
the business and remunerative profit sounds ax- 
iomatic; but not so according to the Editorial 
Counsel of West Publishing Company, who wrote 
on May 10, 1947: . it would doubtless be more 
profitable to the publishing house if a lesser num- 
ber of cases were to be reported in that a greater 
number of lawyers would feel disposed to 
purchase... ." 





He landed during the assault phase at Saipan and Guam, 
immediately instituting the first military government of 
Japanese Nationals in conquered Japanese territory by 
armed forces of the United States .. . His thorough under- 
standing and keen appreciation of International Law and 
the Rules of Land Warfare as they apply to enemy aliens, 
and his outstanding ability to establish and coordinate 
the administration and government of diverse ethnic 
groups of peoples were exceptional and contributed in 
large measure to the success of the Central Pacific 
Campaign. 

Whitehair also served as Prisoner of War Officer in the 
forward area and “hit the beaches” with the Marines in 
island hops” in the Central Pacific. He has four authorized 
battle stars, one medal, and two commendation letters. 

He undertook his only political venture in 1939-40 as a 
candidate for Governor of Florida. Out of a field of eleven 
he survived the first primary but was defeated in the run-off by 
Spessard Holland, now junior Senator from Florida. He has 
served as President of his county's Bar Association, district 


chairman of the Junior Bar Conference, member of the State 
Board of Law Examiners, and member of the Circuit Court 
Commission. He was special assistant to Attorney General 
Homer Cummings in defending the constitutionality of the 
Agricultural Adjustment Act in the Federal District Court for 
the Southern District of Florida and before the Circuit Court of 
Appeals for the Fifth Circuit. He also represented the Attorney 
General in the prosecution of code violation suits in the 
Chicago area. 

He is the author of co-operative citrus laws of Florida, the 
basic science law, and other laws of general application. He 
has a home in DeLand, Florida, and Bronxville, New York. 

Whitehair has been outspoken against the growth and 
expansion of administrative agencies, maintaining that unless 
their power and authority is curtailed, in time if not already, 
the Constitutional Courts will become mere adjuncts of them. 
He cites the dissenting opinion of Mr. Justice Murphy in Okla- 
homa Press Pub. Co. v. Walling, 66 S. Ct. 494, as a timely 
warning of the apparent danger and threat to orderly judicial 
processes. 
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slight pre-war professional knowledge 
as principal assets, I recently under- 
took to assemble a law library. 
\mong the requirements were: 
First Federal: 300 volumes—period 
covered 1880-1924% 
Federal (2d): 158 volumes—period 
covered 1924 to April, 1947; 
Federal Supplement: 69 volumes— 
period covered 1932 to April, 
1947. 

When I inquired what cases are 
now included in these volumes, the 
salesman replied: “All cases are pub- 
lished in which an opinion is writ- 
ten.”” I shall not burden you by 
reading the list of all books consid- 
ered necessary to round out a work- 
able library, but you may be inter- 
ested to know that it contains 3,200 
volumes and requires about 530 lin- 
ear feet of shelving. Placed vertically, 
side by side, the volumes would com- 
pletely encircle the largest building 
in my home town, and then some. 
As a distinguished lawyer-friend of 
Washington D. C., 
“I can readily see that law reports 


recently wrote: 


as they are now arranged present an 
impossible burden to the lawyer who 
And the strug- 


runs a modest office.’ 
gling lawyer is asking, with acerbity, 
how long will the opinion factory 
continue to produce more and more 
unnecessary tools for his legal work- 


shop? 


Remedial Steps by 
State Courts and Legislatures 


I am not unmindful of the fact that 
our discussion is limited, in a sense, 
to the reduction or elimination of 
publication of unnecessary opinions 
of the Circuit Court of Appeals and 
District Courts within the Fifth Cir- 
cuit. However, it would not be amiss 
to briefly summarize what the several 
State Courts and legislatures are 
doing or have done to regulate the 
writing of opinions and subsequent 
publication thereof. 

New Mexico and Missouri provide 
for a commission which determines 
which written opinions shall be 
published. 


Arkansas, 


Delaware, 


California, 
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Florida, Illinois, Iowa, Kansas, 
Maine, New York, Texas, and Vir- 
ginia, leave the matter of selection 
of opinions for publication to the 
discretion of the Court fromi whence 
they issued or to the discretion of the 
reporter with whose choice the Court 
must concur. 

Still other States—Nebraska, Ala- 
bama, Mississippi, Utah and Rhode 
Island—prescribe by statute in which 
cases the Court must issue a written 
opinion and then require the pub- 
lication of all written opinions. 

The balance of the States require 
that either every opinion be pub- 
lished or a report of some type be 
published in every case.’ 


Court Rules and Statutes 
in Texas and Alabama 


Within the compass of the Fifth Cir- 
cuit, Alabama, Florida, Mississippi 
and Texas have already taken steps 
to reduce or eliminate opinion-writ- 
ing and publication, under either 
self-imposed limitations or the au- 
thority of legislative enactment. The 
Texas Supreme Court blazed the 
trail by adopting four rules, after 
consideration by the bench and Bar, 
and under legislative authority, one 
of which is quoted in part as follows: 


Rule 452. Opinions to be brief. 
Opinions of the Courts of Civil Ap- 
peals shall be brief as practicable. . . . 
In every case where application for 
writ of error is unqualifiedly refused 
or is granted, the opinion shall be 
ordered published; in other cases 
opinions shall be ordered not pub- 
lished when they present no question 
or application of any rule of law of 
interest or importance to the juris 
prudence of the State. (Italics sup 
plied.) 


The Alabama law is found in Sec- 
tion 66, Title 13, reading in part as 
follows: 


The justices of the supreme court 
and the judges of the court of appeals 
shall not be required to write opinions 
in cases where the decisions merely re- 
affirm previous decisions, or relate to 
questions of fact only, or when the 
cases decided would in their opinion 
serve no useful purpose as precedents 


The Clerk of the Alabama Court 
advised under date of May 10 that 


“It has been the practice of this 
Court to report practically all of 
the Court's opinions.” 


The Steps Taken in Mississippi 
and Florida 


In Mississippi, the Annotated Code 
ol 1942, provides, inter alia: 


Section 9031. The reporter shall 
cause such of the decisions of the 
Supreme Court as may be deemed by 
him or any of the judges of sufficient 
importance to be printed and pub- 
lished. Section 1963. In all 
cases settling important principles, in 
cases to be remanded, and in all cases 
where the judgment or decree of the 
court below is reversed, and in all 
felonies where the punishment pre- 
scribed is 10 years or more, the opin- 
ion of the Supreme Court shall be 
in writing stating the reasons upon 
which the decision is made; and the 
opinion shall be recorded by the 
oy 
The official Supreme Court Re- 

porter, under date of May 9, com- 
mented: 

As a matter of practice, the Su- 
preme Court writes an opinion in 
any case they so desire. When 
the written opinion is handed down 
by the Supreme Court the judges indi- 
cate thereon those opinions that are 
not to be officially reported. 


In Florida, where we frequently 
devise a new and different way of 
doing things, the members of the 
Supreme Court have informally put 
into effect two measures, providing: 


1. Through the Clerk of the Court 
they instructed the publisher of the 
Florida Reports and the West Pub- 
lishing Co. .. . to desist in printing 
per curiam orders and headnotes to 
them, and, adopt instead the short 
recitation naming the parties to the 
appeal followed by “Supreme Court of 
Florida”, followed by the division of 
the Court deciding the matter if de- 
cided by a division rather than by the 
Court en banc, the date of the judg- 
ment, denial of the rehearing if re- 
hearing was denied, followed by the 
one word “‘affirmed.’’s 

2. The members of the Court 
agreed that in the future opinions 
would be written and published only 





7. Regulation of opinien-writing and publica- 
tion thereof in the several States, by the State 
Law Section, Reference Department, Library of 
Congress. 

8. For illustrations see 27 So. (2d) 341. For con- 
tents formerly published, see first column 8 So. 
(2d) 17. 
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in cases that involved questions that 

have not previously been decided, or 

such cases as the facts and circum- 
stances make it advisable that an 
opinion be written and published.9 

\ bill has been introduced in the 
Florida Legislature (which is now 
in regular session) to provide for the 
“Procurement, Preparation, Publica- 
tion, [etc.] of the Reports of The 
Supreme Court of Florida , 
he bill has passed the House and is 
now pending in the Senate. It is 
supported by the “Committee on 
Law Reporting” of the Florida Bar 
\ssociation. The bill proposes to 
change the present law so that the 
Florida Reports may be printed out- 
side the State. At least twenty-seven 
States now use the West Publishing 
Company to print their Reports, and 
I am advised that considerable sav- 
ing thereby accrues to the lawyers. 
Under Florida’s existing system of 
publishing reports, few lawyers use 
them, with the result that, according 
to the Clerk of the Supreme Court: 
“There has accumulated and is oc- 
cupying valuable space now in the 
Supreme Court [at Tallahassee] 
14,000 volumes of Florida Reports 
published from time to time through 
the years for which there has been 
no demand.” 

The Courts of Georgia’? and Loui- 
siana have not seen fit to impose 
limitations on publication of opin- 
ions. The Legislature of Georgia has 
not acted on the subject." 


Falling Off in Litigation 

Has Given Some Decrease 

In view of the above, it appears that 
the good sense of the judiciary, sup- 
ported by the legislative branch in 
some instances, is slowly but surely 
ridding the State Court contribution 
to the multiplicity of opinions, of a 
mass of written verbiage by reducing 
the length of opinions for publica- 
tion and eliminating altogether the 
publication of others. Can it be that 
like efforts are in effect in enough 
States of the Union to produce the 
results shown by telegraphic advices 
from West Publishing Company on 
Monday of this week? !* I quote: 


1931 reported over 28,000 cases 


1934 reported over 

1944 over 18,000 cases 

1945 and 1946 under 18,000 cases 
I am not equipped to measure ac- 
curately the contribution made by 
the Courts to the substantial decrease 
in the number of reported cases, as 
indicated above. But, when I exam- 
ined the statistics furnished by the 
Clerk of the Fifth Circuit and found 
that there has been a steady decline 
in the number of cases docketed!* 
with the Clerk from and during the 
Court’s fiscal years'* 1940 through 
1946 inclusive, it became clear that 
a “falling off” of litigation has played 
a part in the decrease. This decline 
in reported cases and cases docketed 
may be caused by the substantial de- 
crease in civil litigation in which the 
United States is a party. However, 
private cases in the federal District 
Courts increased about one-fourth 
during the fiscal year 1946, “indicat- 
ing a strong trend toward a return 
to the prewar volume in private liti- 
gation.”!5 Nevertheless, whatever rea- 
sons may be found to support or 
explain the decreases, it does not fol- 
low that the question under discus- 
sion should be considered with less 
enthusiasm. 


27,000 cases 


The Lawyers of the Fifth 
Circuit Pray for Relief 


The “Prayer for General Relief” of 
the 1644 lawyers of Alabama,'* 2706 
of Florida,1* 1332 of Mississippi,'® 
and the 7998 of Texas!® has been 
duly considered and granted by their 
respective State Courts acting with 
or without legislative assistance. It 


9. According to the Clerk of the Florida Su- 
preme Court the members of the Court have ad- 
hered to the informal agreement, supra; and this 
new policy has contributed very definitely to a 
decrease in space of published opinions 

10. Mr. Justice Sibley, Senior Judge for the 
Fifth Circuit, stated that the Georgia Court at 
one time imposed a limitation on the number of 
published volumes per annum. He did not know 
whether this rule is now in effect. 

11. Telegram from Wright Lipford, Assistant 
Attorney General of Georgia, reads: *‘No limita 
tion imposed on reported Court opinions.’* 

12. The Editorial Counsel wrote on May 10, 
1947: ‘‘The number of opinions rendered by the 
federal Courts has been materially decreased .. . 
the cases published used as precedents have al- 
ready begun to work."’ 

13. Fiscal years: 1940—398 cases; 1941—406 
cases; 1942—386 cases; 1943—350 cases; 1944— 
354 cases; 1945—329 cases; and 1946—302 cases. 
Approximately 80 per cent were appeals from 
U. S. District Courts; about 12 per cent from Tax 
Courts; 5 per cent from NLRB; and the balance 
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remains for the federal Courts and 
the State Courts of Georgia, with 
2620 lawyers?® and Louisiana with 
2043 lawyers 2! to fall in line, so that 
the bench and Bar of the Fifth Cir- 
cuit may contribute a clear and con- 
vincing share in the whole work of 
judicial improvement and _ progress 
in this field. 

The question of pressing moment 
is: What do the judges of the Fifth 
Circuit intend to do about curtailing 
the publication of opinions? Obvi- 
ously, it is a matter within their 
discretion and one which, as I see it, 
should be squarely met, without de- 
lay. In search of information in other 
circuits, inquiry was made of the 
Director of the Administrative Office 
of the United States Courts. He on 
May 15 advised that: 

I would say that none of the 
eleven judicial circuits (including the 
District of Columbia) has adopted a 
rule regulating the publication of 
opinions of the circuit, and the matter 
is left to the discretion of the judges 
and courts concerned. 

The Director also remarked: “The 
best thing [I know] on the subject 
[is] an address by Circuit Judge John 
D. Martin of the Sixth Circuit before 
a judicial conference of that Circuit 
in 1942.”22 About ten months prior 
to the publication of Mr. Justice 
Martin’s address, the American Judi- 
cature Society published an article 
on “The Multitude of Published 
Opinions’’,?* by the Senior Judge of 
the Fifth Circuit. So within the space 
of about ten months we have the 
(Continued on page 843) 





from administrative tribunals, viz.: Securities and 
Exchange Commission, Federal Power Commission, 
Administrator of Wage and Hour Division, Civil 
Aeronautic Authority, Federal Trade Commission, 
Alcohol Administrator, and U. S. Processing Board. 

14. Fiscal year begins July 1 and ends June 30. 

15. Annual Report of the Director of the Ad- 
ministrative Office of the U. S. Courts (1946), 
page 6. 

16, 17, 18 and 19. Number of lawyers, by 
States, listed in Martindale-Hubbell Legal Directory 
(1947 edition). 

20. Number of lawyers, by States, listed in 
Martindale-Hubbell Legal Directory (1947 edition). 

21. Number of lawyers, by States, listed in 
Martindale-Hubbell Legal Directory (1947 edition). 

22. ‘‘The Problems of Reducing the Volume of 
Published Opinions’’ published in condensed form 
in Vol. 26, page 138 ef seq., of the Journal of 
the American Judicature Society (February 1943 
issue). 

23. Published in Vol. 25, page 166, of the 
Journal of the American Judicature Society (April 
1942 issue). 
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If “Two Worlds’: 


What Can United Nations Do for Majority Action? 


by Thomas Raeburn White + of the Pennsylvania Bar 


® The trend of opinion among law- 
yers appears to be that The United 
Nations is a political rather than a 
legal organization, and that the world 
is not moving towards the establish- 
ment of law to control actions be- 
tween Nations. The recent proposal 
of The President, concurred in at 
least in part by Congress, providing 
for unilateral action by the United 
States in opposition to lawless pres- 
sure of stronger upon weaker Na- 
tions, is a further indication that 
responsible statesmen of our own 
country do not feel that the UNO is 
as yet strong enough to enforce a 
rule of law or justice, and therefore 
have ignored it in some of the propo- 
sals which have been made. 


This course of action does not 
strengthen the UNO, but weakens it 
and is much to be deplored. If the 
proposal had been made to the UNO 
to assist Greece and Turkey, in order 
to avoid international disturbances 
in those countries, it might have 
assumed the power to act through 
the Security Council, in which case 
it could have excluded from voting 
any Nation found to be a party to a 
dispute. 

Although the Charter of the UNO 
is recognized as creating an institu- 
tion which has great possibilities, the 
emphasis has been laid rather upon 
its weaknesses than upon its strength 
and there have been many sugges- 
tions that it should be amended. 


Whenever this suggestion has been 
made, it has been objected that it 
would be useless to attempt amend- 
ments at this time, with the object 
of increasing the power of the Se- 
curity Council, because Chapter 18 
of the Charter, providing a method 
whereby it may be amended, stipu- 
lates that: 


Amendments to the present Charter 
shall come into force for all Members 
of the United Nations when they 
have been adopted by a vote of two 
thirds of the members of the General 
Assembly and ratified in accordance 
with their respective constitutional 
processes by two-thirds of the Mem- 
bers of the United Nations, including 
all the permanent members of the 
Security Council. 








® The more than fifty Members of The United Nations who 
have worked together earnestly for peace and law and have 
repeatedly been frustrated by Russia's “overriding no” are 
not without remedy and course of action under the Charter 
if they are ready to take it. Without here passing on the ques- 
tion whether such a course of action should now be initiated, 
the Charter can be amended, strengthened, changed, over the 
opposition of the Soviet Union and its “police state” satellites 
if need be, with the result either that non-ratifying states will 
not be bound to remain in the Organization as changed or 
that the states ratifying the revisions will be the members of 
what may be technically a new Organization. All this was 
clearly contemplated and provided for in San Francisco. 

The purpose of the following article is to bring to the atten- 
tion of lawyers the grave danger that many people will become 
discouraged about The United Nations because they are led 


756 American Bar Association Journal 


or left to believe that the great majority of the Nations, which 
have shown for two long years an eagerness and an ability 
to cooperate for peace and law, are barred from effective 
action by the “veto power” of Russia and the resistance of 
its “police state” satellites, and that the peace-loving Nations 
are powerless under the Charter to do anything about it with- 
out first abandoning and destroying The United Nations. We 
submit that practicable courses of action are open, that this 
should be understood by the people, and that the lawyers of 
America should study the matter without delay and furnish 
leadership along with their eonsidered opinion as to what 
may best be done. 

Events of the past two or three months have created grave 
doubts whether the Soviet Union will cooperate for rehabili- 
tation and peace or for “One World” if it is not Communist- 


dominated. In San Francisco, the requirement for unanimity 
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Other sections of this chapter are to 
the same effect. It is correctly pointed 
out that it would be futile to at- 
tempt amendments by this procedure 
which would limit or restrict the 
operation of the so-called “veto 
power.” 

The object of this note is to call 
attention to the possibility that the 
Charter can be legally amended with- 
out following the procedure out- 
lined in Chapter 18. The language 
of the article is permissive rather 
than mandatory, and there is no pro- 
vision that the method of amend- 
ment described therein shall be ex- 
clusive. Regardless of this fact, how- 
ever, it is submitted that the method 
specified in the Charter is not ex- 
clusive and that the Charter can be 
amended by majority vote of a Con- 
vention to which each member of 
The United Nations is invited to 
send delegates. 

The question whether a Constitu- 
tion may be amended by a conven- 
tion called for the purpose, notwith- 
standing another method is pre- 
scribed in the Constitution, has been 
before the Courts; and it has been 
judicially determined that the action 
of the Convention will be sustained 
provided it was called in a legal 
manner. This was so decided in 
Wells v. Bain, 75 Pa. 39, in which 
the Supreme Court of Pennsylvania, 
in an opinion by Mr. Chief Justice 
Agnew, held that a method of amend- 
ing the Constitution of the State, 
prescribed in the previously existing 
Constitution, was not exclusive, and 


that a convention, legally called into 
existence by an Act of Assembly, 
could frame a new Constitution and 
prescribe the manner in which it 
should become effective. It was said 
that the people had preserved the 
right to “alter, reform or abolish” 
their fgrm of government and that 
the constitutional provision did not 
limit this right and that it could be 
exercised in any lawful way. There 
are many other cases which adopt the 
same view. 

The essential point of these cases 
is that if the people elect delegates 
to a convention which is to have au- 
thority to amend the Constitution, 
it may lawfully take such action, pro- 
vided that the election of delegates 
was pursuant to a law enacted by the 
duly constituted authorities, ordina- 
rily the legislature of the State. If, 
however, as in Luther v. Borden, 7 
How. (U.S.) 1, a convention is called 
by private individuals when a duly 
constituted government is in exist- 
ence, the convention so called would 
have no authority to adopt a Con- 
stitution. 

The situation is quite different 
where there is no authority which 
would have the power to pass a law 
providing for the election of dele- 
gates to a constitutional convention. 
Thus in practically all the American 
Colonies the first Constitutions which 
were adopted after the Declaration of 
Independence were promulgated by 
conventions originating through the 
action of committees of public safety, 
there being no competent legislatures 
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The same thing was 


in existence. 
true of the Convention which framed 
the Constitution of the United 


States; the Continental Congress 
had no authority to act in such a 
matter, nor did it attempt to do so. 
‘These Constitutions were all revolu- 
tionary in character. 

Ihe Charter of the UNO is the 
Constitution of the United Nations. 
It was adopted by delegates from par- 
ticipating Nations and came into 
effect when ratified by a designated 
number thereof, the same procedure 
which was used in connection with 
the adoption of the Constitution of 
the United States. 

The Charter contains in itself a 
method for its amendment; but, ap- 
plying the principles above referred 
to, this method is not exclusive. It 
would therefore be entirely legal for 
a new convention of delegates from 





of action by the Principal Powers in the Security Council was 
acceded to as a last resort, with the idea that the “veto” would 
be used sparingly if at all, and only against the employment 
of collective force that would mean war against one of the 
Principal Powers. Russia promised, in the final compromise, 
not to use the veto “willfully to obstruct the operations of the 
Council’. Obstruction has been interposed on almost every 
issue, in the Council or in other agencies; Russia and its ‘police 
state" satellites have aligned themselves against the efforts 
of the other Nations to relieve hunger, restore order, and re- 
build the striken economies of European countries; Communist 
aggressions and infiltrations continue, utterly at war with or- 
ganized cooperation to end the conditions on which Russia 


has relied for its gains. 


If the Soviet Union and its satellites will not cooperate for 


peace, can the other Nations go ahead without them? Can the 
“veto” be eliminated or modified? Can the Charter of The 
United Nations be amended or revised, over Russian objection 
if need be, so as to enable the effective cooperation of the 
Nations which wish to work together for peace? 

We submit that no more solemn and urgent duty rests on 
American lawyers at this juncture than to point the way for 
action along these lines, through The United Nations. Time 
may be running out, after two years of struggle for peace and 
accord. Freedom-loving peoples look for leadership on the 
questions of means, on which lawyers can advise. The recom- 
mendations of our Association will be debated and voted by 
the House of Delegates on September 22-26. Meanwhile, the 


following discussion by Thomas Raeburn White and William 






L. Ransom will open the subject, for the views of our members. 
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the Members of The United Nations 
to adopt amendments to this Charter. 
Where a constitutional convention 
assembles in a State or in the Nation, 
it is necessary for the legislative body 
to institute the action. The reason 
is that the body of the people cannot 
act except through their representa- 
tives in the legislature, it being im- 
possible for the vast multitude in 
whom the fundamental power re- 
sides to exercise it in any other way. 

In the case of The United Na- 
tions, however, the units composing 
it are few in number. As the funda- 
mental power of the government re- 
sides in the body of the people ac- 
cording to the American doctrine 
now widely accepted, the funda- 


by William L. Ransom ~ of the 


=" Mr. White’s exploration of the 
subject is useful in that it brings to 
attention and applies principles of 
American constitutional law which 
American lawyers would recognize as 
valid in and among our States. It 
that Mr. 
question of 


seems to me, however, 
White 


strengthening the Charter and re- 


discusses the 


moving the road-blocks to effective 
cooperation as if we do not have 
clearly recognized methods of pro- 
cedure which are provided in the 
Charter and supported by the San 
Francisco documents. 

His concern of course is that the 
Soviet Union and its few satellite 
states shall not be able to block and 
prevent the strengthening of the Char- 
ter by eliminating or amending the 
“veto power” on effective majority 
action. If the majority of the Mem- 
ber Nations decide that it is neces- 
sary and opportune so to do at the 
present critical juncture, they are in 
a position to proceed, in either of 
two ways, within The United Na- 
tions and the refusal of any minority 
to ratify the changes cannot prevent 
the majority from making them ef- 
fective. What is the need for going 
outside the Charter? 

Mr. White looks on the elimina- 
tion or 


modification of the “veto 
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mental power of the Nations to lay 
down rules controlling their rela- 
tions with one another resides in 
them. While it is not possible for all 
persons to act directly in the case of 
the adoption of a Constitution of a 
State, it is entirely possible for all 
Nations to act in connection with 
the adoption of a Charter for The 
United Nations. 
a Convention should be assembled 
in which all the Members of The 
United Nations were represented or 


In other words, if 


to which they were invited to send 
delegates, it would have power to 
amend the Charter, regardless of any 
other procedure contained in it. It 
would matter little how the move- 
ment for a Convention originated, 


New York Bar 


power” as “a very simple amend- 
Article 108 of the Charter 
provides the machinery for such an 


ment”. 


amendment—in fact, for an amend- 
ment short of a general overhauling 
and revision of the Charter.! Two- 
thirds of the Members of the Gen- 
eral Assembly, which meets here in 
September, can formulate and adopt 
amendments and submit them to the 
Member Nations for ratification. 

If something in the way of a gen- 
eral overhauling of the Charter is 
sought, as advocates of ‘‘world fed- 
eralism” or “world government” de- 
sire, Article 109 of the Charter pro- 
vides the machinery.” A general con- 
ference of the Members of The 
United Nations may be called at any 
time, by the vote of two-thirds of the 
Members of the General Assembly 
and seven members of the Security 





1. Article 108 — Amendments to the present 
Charter shall come into force for all Members of 
The United Nations when they have been adopted 
by a vote of two-thirds of the members of the 
General Assembly and ratified in accordance with 
their respective constitutional processes by two- 
thirds of the Members of The United Nations, in- 
cluding all the permanent members of the Security 
Council 

2. Article 109—(1) A General Conference of the 
Members of The United Nations for the purpose of 
reviewing the present Charter may be held at a 
date and place to be fixed by a two-thirds vote of 
the members of the General Assembly and by a 
vote of any seven members of the Security Council. 
Each Member of The United Nations shall have one 
vote in the Conference. 


but the head of a state or a commit- 
tee of the heads of states could ap- 
propriately take the first step. 

It is not my purpose in this note 
to discuss amendments which might 
be made, but a very simple amend- 
ment “veto 
power,’ 


would eliminate the 
’ at least so far as relates to 
the preservation of international 
peace and the prevention of war. The 
Convention could then provide that 
the new Charter or the amended 
Charter should effective 
when adopted by a specified number 
of Nations; and if any state were dis- 
the course taken, it 
could withdraw, but its position in 


become 


satisfied with 


such a case would be so hazardous 
that it could not long be maintained. 


Council—no “veto power” for Russia 
on that question. 

The questions as to whether a two- 
thirds majority should be left im- 
potent as to needed amendments 
and as to what should be the rights 
and status of a non-ratifying member 
were exhaustively discussed in San 
Francisco, and the following para- 
graph in the report of Commission 
I was officially approved by the Con- 
ference: 

Nor would a Member be bound to 
remain in the Organization if its 
rights and obligations as such were 
changed by Charter amendment in 
which it has not concurred and which 
it finds itself unable to accept, or if 
an amendment duly accepted by the 
necessary majority in the Assembly o7 
in a general conference fails to secure 
the ratification necessary to bring such 
amendment into effect. (Italics mine.) 





(2) Any alteration of the present Charter rec- 
ommended by a two-thirds vote of the Conference 
shall take effect when ratified in accordance with 
their respective constitutional processes by two- 
thirds of the Members of The United Nations in- 
cluding all the permanent members of the Security 
Council. 


(3) If such a Conference has not been held 
before the tenth annual session of the General 
Assembly following the coming into force of the 
present Charter, the proposal to call such a Con 
ference shall be placed on the agenda of that 
session of the General Assembly, and the Confer 
ence shall be held if so decided by a majority vote 
of the members of the General Assembly and by 
a vote of any seven members of the Security Council. 
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It does not seem to me that Mr. 
\Vhite makes it clear that the Gen- 
eral Assembly or the General Con- 
ference, can adopt, under Articles 
108 and 109 of the Charter respec- 
tively, any amendments by a vote of 
Only 
at a later stage, when the amendment 


two-thirds of the Members. 


is sent to the Member Nations for 
ratification, the veto reappears and 
lay prevent the coming into force, 
as distinguished from the 
adoption, of such an amendment. 


initial 


If a veto appears at that moment, 
the other Members who have ratified 
the amendment may agree, or may 
have agreed, to put the amendment 
into force anyway. They may declare 
that upon the coming into force of 
the amended Charter, they shall cease 
to be parties to the old Charter, in 
accordance with the understanding 
and interpretation voted by all Mem- 
bers in San Francisco (italics above). 
If some fifty Nations do this the new 
Charter will become the basis of the 
future world organization, even if a 
remaining five Nations do not go 
along and even attempt to keep the 
old Charter alive among themselves. 

In the very instrument of amend- 
ment the Assembly or the Conference 
may insert the statement that, if one 
of the permanent Members refuses to 





3. Grenville Clark, of the United World Fed- 
eralists, has written: Our Government should take 
the lead in calling for a General Conference under 
Article 109 of the Charter to consider amendments. 
This way is to recognize the intolerable position 
in which the world has been put by the provision 
that not a line or word of the Charter can be 
changed if any one of the Big Five disapproves, 
and to meet that situation as the founders of our 
Federal Union met the corresponding obstacle in 
1787. Then the Constitutional Convention was 
called by the Continental Congress to propose 
amendments to the Articles of Confederation and 
yet those very Articles provided that no amend- 
ment could take effect until ratified by every one 
of the 13 States. The great statesmen of the Con- 
vention knew that no effective Union could be 
created without changes that amounted to a new 
Constitution. They also knew that there was little 
chance of unanimous ratification. Therefore they 
took the responsibility, which history has justified, 
of ignoring the crippling restrictions on ratification 
and instead proposed that ratification by 9 States. 
should be sufficient. Their work was so submitted. 


ratify it, the amendment shall come 
into effect nevertheless and the ratify- 
ing States shall cease to be Members 
of the UNO as constituted in San 
Francisco. The vital world organiza- 
tion could then continue, made up of 
the Nations which wish to cooperate 
and give heed to majority decisions. 

I see nq reason why the General 
Assembly cannot proceed under Ar- 
ticle 108. All Nations that are free 
to do so can go ahead, as they have 
as to the Paris Conference on the 
Marshall Plan. Advocates of a “world 
federalism” are naturally urging a 
General Conference.* This at pres- 
ent seems to me to be a divisive pro- 
posal, which might split the two- 
thirds vote necessary for a course of 
action. The natural next step seems 
to me to be such “strengthening 
amendments” as have been urged, 
from the first, by the House of Dele- 
gates. Article 108 provides the means 
for that. 

In the above statement I am not 
at all speaking for the Association’s 
Peace and Law 
Through United Nations, of which 
I am Chairman, nor for the JOURNAL. 


Committee on 


The Committee has not completed 
its recommendations. The House of 
Delegates will decide the Associa- 
tion’s stand. 


It became impossible for a single State to nullify 
the wish of the great majority; and the Constitution 
came into force when the ninth State, New Hamp- 
shire, ratified. 

In the present situation an essentially similar 
course should be followed. A General Conference 
can be convened under Article 109 by a vote of 
two-thirds of the General Assembly and any seven 
members of the Security Council. Let that be done 
and let the resolution convening the Conference 
specifically provide that the Conference itself shall 
determine the requirements for ratification, with 
the proviso, however, that ratification by not less 
than two-thirds of the member countries shall be 
requisite, such two-thirds to include: (a) at least 
three of the Big Five and (b) countries having at 
least 60 per cent of the population of the world. 

4. On July 9, the movement took form in the 
U. S$. Senate and House of Representatives. A 
resolution introduced by Senator Homer Ferguson, 
of Michigan, for a substantial bi-partisan group 
of Senators, called for the adoption of ‘‘a sense 
of the Congress’’ that ‘‘permanent world peace can 
and will be achieved through the provisions of the 


If “Two Worlds” 


My present inclination of view is 
that the division among the Nations 
is far more fundamental and critical 
than any issue of mechanics or vot- 
The 


paramount issue is as to whether or 


ing power under the “veto”. 


not aggression in its overt and insid- 
ious forms is proscribed’ in the post- 
war world and whether the freedom- 
loving Nations which are opposed to 
aggression can and will act together 
through a world organization to balk 
and curb Communist aggression. 
With the United States in the posi- 
tion of having to furnish nearly all 
of the men, munitions and money 
for the use of force to curb or pre- 
vent the continuing aggressions, | 
am by no means sure that Americans 
would wish the “veto” to go out, 
from even the Charter of a United 
Nations made up of peace-loving 
governments. Are we willing to place 
ourselves wholly at the command of 
a majority made up of Labor party, 
Socialist and collectivist states? 

All of this emphasizes that lawyers 
should familiarize themselves with the 
Charter and with the whole situation 
and should form and express their 
own opinions. The need and the duty 
seem to me to be immediate and 
imperative.* 


Charter of the United Nations to propose 
and adopt amendments and revisions that will 
strengthen the United Nations as an instrument 
to prevent war and maintain world peace’. The 
veto power’ was the avowed target. 

Another resolution, by Senator Taylor, of Idaho, 
and four Democratic Senators, called upon The 
President to take immediate initiative in calling 
a general conference of The United Nations, under 
Article 109, ‘‘for the purpose of making The 
United Nations capable of enacting, interpreting 
and enforcing world law to present law."" 

In the House, Representative Walter H. Judd, 
of Minnesota, and many other Congressmen, 
avowedly opposed to ‘world government now’, 
offered a resolution almost identical with that of 
Senator Ferguson. A joint statement issued by the 
numerous sponsors of “‘strengthening’’ The United 
Nations by amendments said: ‘‘We believe that 
there is no surer way of determining whether the 
Soviet Union is bent on conquest than by learning 
whether she would be willing to go along with 
other nations in creating a United Nations which 
would guarantee her security’’. 
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The Labor-Management Act: 


New Law as to Evidence and the Scope of Review 


by Theodore R. Iserman + of the New York Bar 


® An urgent duty of American lawyers, alike whether they 
represent employers, labor organizations, or agencies charged 
with official relationships, is to do whatever they can to help 
make the new Taft-Hartley Labor-Management Relations Act 
of 1947 work fairly, justly, and effectively for the fulfillment 
of its purposes and the establishment of peace, fair dealing, 
law, and impartial administration, in the field of labor rela- 
tions. A first step is an understanding of what this controversial 
measure does and does not do. For themselves, their clients, 
and the public, lawyers can do most to promote both under- 
standing and cooperation. 

Mr. Iserman’s article is intended as a contribution to those 
ends. The new Act makes substantial changes in the law and 
the procedures. Some parts of it became effective upon its 
enactment; most of the amendments of the Wagner Act do 
not become effective until after August 22; other parts are 
operative at later dates or upon the expiration of contracts 
in force. 

Mr. lserman discusses principally several aspects of the Act 
which have a significance even broader than their effects on 
labor relations law. Changes are made as to evidence and 
the weight of evidence, the lawful bases of decisions by the 
NLRB, the scope of judicial review of NLRB orders, etc. These 
expressly go beyond what is in the Administrative Procedure 
Act sponsored by our Association; they may portend possible 


‘ 


amendments of that Act. In any event, the relationship of 
provisions of the two Acts should interest many readers whose 
practice is not extensively as to labor matters. With the present 
article there could well be read: “NLRB Procedures: Effects 
of the Administrative Procedure Act’, by David Findling of 
the NLRB (January issue, page 14); also the editorial in this 
issue: “The Second Step of Labor-Management Relations.’ 

Mr. lserman was born in Kansas, went to schoo! in that State 
and Florida, was graduated from the University of Chicago 
in 1924 and obtained his J.D. degree there in 1926, practised 
law in France for two years, and has practised law in New 
York City since 1928. He is a member of our Association and 
of the law firm of Rathbone, Perry, Kelley & Drye. His previous 
contribution to the Journal was in our December issue (32 
A.B.A.J. 875). He is the author of Industrial Peace and the 
Wagner Act (McGraw-Hill Book Company—1947), reviewed 
in our March issue, page 264. As counsel for employers he 
testified before the Senate and House Committees which were 
considering labor legislation, and the charge was made in the 
Congress that he had been consulted on both substance and 
draftsmanship as to the bill which became law through bi- 
partisan support over the veto of The President. Although by 
no means disinterested, his exposition of provisions of the 
new law, before they go into effect, become a part of the 


contemporary recording of interpretation and intent. 





® Of all the clauses of the new Labor- 





Management Relations Act of 1947,} 
probably none holds greater interest 
for lawyers, and perhaps none is of 
greater general importance, than 
those that (1) change the make-up 
of the National Labor Relations 
Board, (2) revise its procedures, and 
(3) increase the power of the Courtse 
to review its findings. 
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The new law in effect separates the 
Board’s prosecuting and deciding 
duties, vesting the former in a Gen- 
eral Counsel whom the President ap- 
points with the advice and consent 
of the Senate. (Section 3(d) ). This 
important reform should go far to 
end the wide-spread belief that as 
complainant, prosecutor, judge and 
jury in its own cases, the Board has 


tended to be unfair, and to restore 
confidence in the Board. 

In the past, subordinate employees 
of NLRB, rather than its members, 
have in effect decided many cases, 
notwithstanding the ruling of the 
Supreme Court in Morgan v. United 
States, 298 U. S. 468, 480-1, and the 


1. Public Law 101, 80th Congress; Chapter 120, 


Ist Session 
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THEODORE R. ISERMAN 


\dministrative Procedure Act, both 
of which contemplate that deciders 
themselves, rather than subordinates, 
shall consider cases before them. The 
new law requires NLRB to adopt 
this essential element of a “fair hear- 
ing.” It forbids supervisors of Trial 
Examiners, who have not heard the 
witnesses or, ordinarily, read the 
records and briefs, to review and re- 
vise reports and recommendations of 
the Trial Examiners, and forbids a 
Trial Examiner to appear before 
members of the Board privately to 
justify and defend his reports. (Sec- 
tion 4 (a)). 
the Review Section of the General 
Counsel’s office, consisting of indi- 


Another clause abolishes 


viduals who heretofore have prepared 
and sent to all members of the Board 
identical memorandums that fre- 
quently were the basis on which the 
members decided the cases. (Section 
t(a)). The new law enlarges the 
NLRB from three to five members, 
permits them to sit in panels of three, 
and allows them such legal assistants 
as they need. It thus enables the 
NLRB to reduce its back-log of cases 
and enables each member who sits 
on a case to give to it the individual 
attention that Congress expects. (Sec- 
tions 3(a) , 3 (b) ). 


Preponderance of Legal Evidence 
To Govern Rulings 


If the new law has in the hands of 
the NLRB and of the Courts the 
effect that Congress intended, it will 


(a) require the Board to act upon 
legal evidence, not hearsay, rumor, 
assumed 


conjecture, expertness, 


strained inferences and inferences 
not based upon facts in the record; 
and (b) require the Board to decide 
according to the weight of the evi- 
dence, not contrary to it or according 
to preconceptions of the Board or of 
its staff. 

Rules of Evidence Are to Apply: 
The original Wagner Act said that 
in proceedings before the Board the 
rules of evidence should not be con- 
trolling (Section 10 (b)). While the 
Supreme Court construed this to re- 
quire the Board to rest its findings 
upon “substantial” evidence,” the 
Court has allowed to the Board great 
latitude in saying what is “substan- 
tial”.3 Besides permitting the NLRB 
to go far in drawing inferences from 
facts in the record, the Court has 


permitted it to draw “inferences” 


sé 


from “facts” not in the record. The 
Board has relied heavily upon what 
it modestly calls the “expertness” 
of its members, which often has been 
theoretic, if not non-existent.4 And 
the Courts have gone so far in de- 
ferring to the Board’s assumed ex- 
in effect, to “abdicate” 
to the Board.5 


pert ness as, 


The House of Representatives, by 
H. R. 3020, amended Section 10 (b) 
of the Wagner Act to say that pro- 
ceedings before the Board 

shall, so far as practicable, be con 

ducted in accordance with the rules 

of evidence applicable in the District 

Courts of the United States, adopted 

by the Supreme Court of the United 

States pursuant to the Act of June 19, 

1934 (U. S. C. title 28, secs. 723-B. 

723-C). 

In reporting this clause of H. R. 
3020, the House Committee on Labor 
and Public 
sions of the Supreme Court, and par- 
ticularly the weight that Courts have 
given to the Board’s “expertness”, 


Welfare criticized deci- 


and concluded (House Report No. 
245, 80th Congress, Ist Session, page 


41): 


Requiring the Board to rest its rul 
ings upon facts, not inferences, con 
jectures, background, imponderables, 
and presumed expertness will correct 
abuses under the Act. 
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Although the Senate Committee on 
Education and Labor likewise was 
critical of the “too great tendency 
on the part of the Courts not to 
disturb Board findings,” the Senate 
bill (S. 1126) did not change the 
clauses of the Wagner Act that deal 
with evidence.* The Senate evidently 
expected that another amendment, 
enlarging the power of the Courts 
Board, 


would to some extent improve pro- 


to review decisions of the 


cedures before the Board. 

In conference, however, the Senate 
conferees adopted the language of 
H. R. 3020 to make the ordinary 
rules of evidence applicable “so far 
as practicable.” 

Congress evidently expects the 
NLRB and its Trial Examiners to 
apply the rules of evidence in the 
somewhat loose way that judges and 
referees apply them in sitting with- 
out juries; and it seems to have 


adopted the “so far as practicable” 
phrase in order not to cause the 
NLRB embarrassment by reason of 
diversity in the rules of evidence in 
the various States. 

Senator Taft, in discussing this 
clause after the conferees adopted it, 
said that “widespread abuse of its 
latitude in admitting evidence was 
prevalent in the early history of the 
Board”: but he stated his under- 
standing that it is the “current prac- 
ticé of the Board in its hearings gen- 
erally to follow the rules of evidence 
prevailing in the Courts.” 

Insofar as evidence in the record 
of NLRB’s cases is concerned, Sena- - 
tor Taft’s understanding of the 
Board’s current practice is to an ex- 
tent correct. the Board 
often departs from this practice, even 
as to evidence that appears in the 


However, 





2. Consolidated Edison Co. v. N. L. R. B., 305 
U.S. 187 (1938). 

3. N. Ll. R. B. v. Columbion Enameling & 
Stamping Co., 306 U.S. 292 (1939); International 
Association of Machinists v. N. L. R. B., 317 U.S. 
72 (1940); N. L. R. B. v. Automotive Maintenance 
Mach. Co., 315 U.S. 282 (1942); Foote Bros. Gear 
& Machine Corp. v. N. L. R. B., 311 U.S. 620 
(1940); Republic Aviation Corp. v. N. L. R. B., 324 
U.S. 793 (1944) 

4. T..R. Iserman: Industrial Peace and the Wag- 
ner Act. McGraw Hill Book Company, New York 
(1947) 

5. N. L. R. B. v. Standard Oil Co., 
(2d) 885 (1943) 

6. Senate Report No 
Session, page 26 


138 Fed. 


105, 80th Congress, Ist 
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record, admitting evidence that 
would not stand up in Court, as well 
as opinions of witnesses on matters 
concerning which opinion evidence 
is not called for or admissible and con- 
cerning which the witnesses are not 
qualified to testify. On the other 
hand, the NLRB frequently has ex- 
cluded admissible evidence, as when 
it denies to employees the right to 
testify as to the effect upon them of 
acts that the Board assumes were Co- 
ercive. To the extent that, in such 
ways as these, the NLRB has de- 
parted from the rules of evidence in 
admitting and excluding it, the new 
law will modify the Board’s practice. 

In an even more important way, 
the NLRB departs from the rules of 
evidence in the weight it gives to 
matters not in the record, notably 
its own “expertness” in the. form of 
strained or unsupported inferences, 
presumptions and conjectures. The 
Statement of the House Managers 
that accompanied the report of the 
Conference Committee again makes 
clear the intent of Congress on the 
Board's “expertness” (House Report 
No. 510, 80th Congress, Ist Session) . 
The statement says (page 53): 

If the Board is required, so far as 
practicable, to act only on legal evi- 
dence, the substitution, for example, 
of assumed “expertness” for evidence 
will no longer be possible. 

There rarely is reason in cases before 
the NLRB for “expert” testimony. 
When there is use for it, in the future 
it must come from persons who on 
the record have qualified themselves 
as experts, and who have subjected 
themselves to cross-examining; it may 
not come full blown from the minds 
of the Board’s members. 

Another rule of evidence that the 
new law writes into the Wagner Act 
affects cases before the Board in an 
important way. This is the “free 
speech” clause (Section 8 (c)). This 
says that expressing or publishing 
any “views, arguments or opinion” 
shall neither constitute nor “be evi- 
dence of” an unfair labor practice if 
the statement does not threaten or 
promise a benefit. In the past, the 
NLRB has held statements by em- 
ployers that it regarded as “anti- 


union” to be ‘unfair’, or it has used 
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such statements to bolster an other- 
wise flimsy case, or as “background 
material” in the light of which it 
held other acts to be ‘unfair’. This 
no longer is possible. 

The Weight of Evidence Shall Be 
Controlling: An equally important 
change in the Act concerns the 
weight that the NLRB must give to 
the evidence, In the past, it has been 
free to decide as it chose, subject only 
to the rule that it must have in the 
record what the Courts would regard 
as “substantial” evidence on which 
to rest its findings. It could seize upon 
trivialities, anything more than a 
“scintilla” or “modicum” of evidence, 
and rest its findings upon that, not- 
withstanding that incontrovertible 
evidence, and a mass of it, was the 
other way. This the NLRB at times 
did, invariably in order to hold 
against employers. 

Congress found that rulings such 
as these resulted in what the Courts 
described as “shocking injustices”, 
findings ‘‘overwhelmingly opposed 
by the evidence” or that “strain our 
credulity”, and “remarkable discrim- 
ination” on the part of the NLRB 
in believing its own witnesses and in 
disbelieving others.? 

To correct these abuses of the 
Board's powers, the House bill and 
the Conference Report amended Sec- 
tion 10(c) of the Wagner Act to re- 
quire the Board to decide cases 
“upon the preponderance of the evi- 
dence”. Of this clause, the House 
Managers in their Statement on the 
Conference Report (page 54) said: 

Making the “preponderance” test a 
statutory requirement will, it is be- 
lieved, have important effects. For ex- 
ample, evidence will not be considered 
as meeting the “preponderance” test 
merely by drawing of “expert” in- 
ferences therefrom, where it would 
not meet that test otherwise. Again, 
the Board’s decisions should show on 
their face that the statutory require- 
ment has been met—they should indi- 
cate an actual weighing of the evi- 
dence, setting forth the reasons for 
believing this evidence and disbeliev- 
ing that, for according greater weight 
to this evidence than to that, for draw- 
ing this inference rather than that. 

Immeasurably increased respect for 

decisions of the Board should result 

from this provision. 


The provisions ought, also, to im- 
prove the quality of the decisions. 


The New Law Increases the Courts’ 
Powers and Duties of Review 


What for a few years may prove to 
be one of the most controversial 
clauses of the new law is that 
which increases the powers of the 
Circuit Courts of Appeal to review 
rulings of the NLRB. Its purpose 
is clear: To give to the Courts full 
power to review all questions of law, 
even when they involve also questions 
of fact, and a real rather than a ficti- 
tious power to review findings of fact. 

The original Wagner Act provided 
that the Circuit Courts, to which go 
petitions to enforce decisions of the 
Board or to review them, should re- 
gard findings of the Board as “‘con- 
clusive” “if supported by evidence”. 
This meant evidence of the kind that 
in NLRB cases the Supreme Court 
has held was “substantial”. The 
House, in H. R. 3020, amended Sec- 
tions 10 (e) and 10 (f) of the Wagner 
Act to make the Board’s findings 
“conclusive” unless it appeared to the 
Court that the findings were (1) 
“against the manifest weight of the 
evidence” or (2) ‘“‘not supported by 
substantial evidence’. This clause 
would in effect have given the Circuit 
Courts in NLRB cases power such as 
they now have in other cases to re- 
view findings of trial Courts and of 
referees (House Report No. 245, 
supra, page 59). 

The Senate Committee in its bill 
provided that: 

findings of the Board with respect to 

questions of fact if supported by sub- 

stantial evidence on the record con- 

sidered as a whole shall be conclusive. 
The House conferees accepted this 
clause, instead of insisting upon their 
own “manifest weight of the evi- 
dence” test, and the clause appears 
in the new law. 

This exact language does not ap- 
pear in any other statute or, so far 
as extensive research discloses, in any 
reported case. The legislative history 


7. Wilson & Co. v. N. L. R. B., 126 Fed. (2d) 
114, 117 (C.C.A. 7, 1942); N. L. R. B. v. Columbia 
Products Corp., 141 Fed. (2d) 687 (C.C.A. 2, 1944); 
N. L. R. B. v. Union Pacific Stages, Inc., 99 Fed. 
(2d) 153 (C.C.A. 8, 1938). 
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of the clause, when studied carefully, 
throws considerable light on what 
Congress intended the language to 
mean. 

Senator Morse stated during the 
debate on the Senate bill (S. 1126) 
that he and Senator Ives were the 
authors of the clause. Speaking on 
May 13, he took the view that the 
clause made applicable to findings 
of the Labor Board “the same rules 
regarding judicial review . . . as 
are provided for in the Administra- 
tive Procedure Act’. 

Whatever Senator Morse’s view 
was when he made his statement, it 
is clear that Congress did more than 
adopt the rule on judicial review 
that appears in the Administrative 
Procedure Act. In the first place, 
Senator Morse made his statement 
concerning a bill that at the time 
did not have in it the clauses on the 
rules of evidence and on the pre- 
ponderance of the evidence which 
are not in the Administrative Pro- 
cedure Act but do appear in the 
Labor-Management Relations Act as 
Congress passed it, Furthermore, 
both the House and the Senate appear 
to have been unwilling to make the 
terms, not yet judicially construed, 
of the Administrative Procedure Act 
applicable to decisions of the NLRB, 
and most unwilling to do so if, as one 
school of thought contends, it does 
not enlarge the Courts’ powers.§ 

Even before the Conference Com- 
mittee amended Sections 10(b) , 10 (e) 
and 10 (f), the majority of the Senate 
Committee clearly indicated a pur- 
pose to nullify decisions of the Su- 
preme Court upholding rulings of 
the NLRB that involved mixed 
questions of law and fact and other 
decisions in which the Court allowed 
great latitude to the NLRB in mak- 
ing findings not based on evidence 
(Senate Report No. 105, page 26). 

After the Senate had accepted the 
House clauses on the rules of evi- 
dence and on the preponderance of 
the evidence, Senator Taft, Chairman 
of the Senate Committee and a mem- 


ber of the Conference Committee, 
stated that the new clause “gave addi- 
tional authority to the Courts in 
review of Board cases”’. 


The Statement of the House Mana- 
gers on the Conference Report (pages 
55-56) is even more explicit. It points 
out that the new clauses on the rules 
of evidence and on the preponder- 
ance of the evidence will 

in and of themselves, give rise to ques- 

tions of law which the Courts will be 

called upon to determine. 


‘he Courts, the Statement says: 

will be under a duty to see that the 
Board observes the provisions of the 
earlier sections, that it does not in- 
fer facts that are not consistent with 
evidence in the record, and that it does 
not concentrate on one element of 
proof to the exclusion of others with- 
out adequate explanation of its rea- 
sons for disregarding or discrediting 
the evidence that is in conflict with 
its findings. 

In other words, while Sections 10(e) 
and 10(f) require the Courts to scru- 
tinize the record to see if there is 
“substantial” evidence, Sections 10(b) 
and 10(c) require them to determine, 
as matter of law, whether the NLRB 
in deciding its cases has followed the 
rules of evidence and has acted in 
accordance with the preponderance 
of the evidence. 

The Statement of the House Mana- 
gers says that the new power of re- 
view, as well as the earlier changes, 

precludes the substitution of expert- 

ness for evidence in making decisions, 
and continues: 
While the Administrative Procedure 

Act is generally regarded as having 
(been) intended to require the Courts 
to examine decisions of administrative 
agencies far more critically than has 
been their practice in the past, by rea- 
son of a conflict of opinion as to 
whether it actually does so, a conflict 
that the Courts have not resolved, 
there was included, both in the House 
bill and in the Senate amendment, 
language making it clear that the Act 
gives to the Courts a real power of 
review. 

The language of the new law as 
enacted supports fully the statement 
of Senator Taft and the statement of 
the House Managers. The Courts 
clearly are under a duty to determine 
whether evidence on which the 
NLRB rests its findings is legal evi- 
dence, whether it is substantial, and 
whether the findings are consistent 
with the preponderance or greater 
weight of the evidence. 
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The emphasis that the Committees 
of both the Senate and the House 
placed upon rulings of the NLRB 
that involve mixed questions of law 
and of fact adds significance to their 
using the phrase “with respect to 
questions of fact”, in saying what 
“findings” shall be conclusive. Clear- 
ly, this means that, as to questions 
of law and as to the legal aspects 
of mixed questions, the Courts shall 
have full and complete power of 
review, They need no longer consider 
the Board “expert”, either on ques- 
tions of fact or on conclusions of 
law, except as to matters that the Act 
expressly commits to the Board's dis- 
cretion; and even as to these matters 
they can, under the Administrative 
Procedure Act, correct abuses of the 
Board’s discretion. 

Who are “employees”, what acts 
“interfere with’, “restrain” or “co- 
erce” employees, whether or not an 
employer “dominates” a union, and 
many others, all become questions on 
which the Courts are as “expert” as 
the Board. Even under the old Act, 
at least one Court disagreed with a 
finding by the NLRB that a bargain- 
ing unit was “appropriate”.® Wheth- 
er under the amended Act the Courts 
now will more freely review rulings 
of the NLRB on bargaining units 
and as to what remedies will “effectu- 
ate the policies” of the Wagner Act 
remains to be seen. 

It is significant also that the evi- 
dence must be “on the record”. This 
strongly fortifies the view, expressed 
in the House Managers’ Statement, 
that expertness, presumptions and 
inferences that do not rest on evi- 
dence in the record no longer will be 
enough to support findings of the 
Board. Authorizing the Courts to de- 
termine whether the “record con- 
sidered as a whole” supports the 
Board’s findings is consistent with 
requiring the NLRB to decide ac- 
cording to the preponderance of the 
evidence, and should lead to the 
Courts’ correcting its rulings when 


8. N.L.R.B. Procedures: Effects of the Adminis 


trative Procedure Act. 33 A.B.A.J. 14 (January 
1947). 

9. N. L. R. B. v. Jones & Laughlin Steel Corp., 
146 Fed. (2d) 718. 
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the NLRB discards strong evidence 
in favor of flimsy evidence, or when 
it gives little evidence more weight 
than much, or when it decides on 
shreds and patches, not on the record 


as a whole. 


Other Important Clauses 
of the 1947 Act 


The new law corrects a number of 
NLRB has made 
in the past, most of which it probably 


rulings that the 


would not have made had the new 
clauses we have just examined been 
in effect. Among these are rulings 
that supervisors, whom the Wagner 
\ct by its terms defines as “employ- 
ers’, are at the same time ‘“em- 
ployees”; that guards may subject 
themselves to control by unions of 
the men they police; that the NLRB 
may discriminate against independ- 
ent unions and against craft unions; 
that employers are responsible for 
unauthorized acts of agents and even 
of strangers. 

Other important clauses require 
unions to bargain, define unfair prac- 
tices by them and provide remedies 
for the practices, correct procedures 
of the Board in certifying bargaining 
agents, limit compulsory unionism, 
require unions to report on their in- 
ternal affairs, discourage Communist 
leadership of unions, put a_ six 
months’ statute of limitations upon 
unfair practices, make explicit the 
right of employees to refrain from 
engaging in collective activities as 
well as the right to engage in them, 
increase the suability of unions, limit 
political activities of unions and of 
corporations, provide remedies for 
strikes that create National emer- 
gencies, limit payments to unions by 
employers, and forbid strikes by Gov- 
crnment employees. Except in so fan 
as the new clauses on procedures may 
preclude the NLRB from holding 
employers to be guilty of unfair labor 
practices when they are not guilty, 
the new law does not in any way 
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relieve employers of the duty to re- 


spect rights of employees under the 
Act. Rather, it increases that duty. 

With some problems, the new law 
does not deal effectively; with others 
it does not deal at all. It sets up a 
Joint Committee of Congress to study 
them. 


‘‘Time-Table’’ of the Taking Effect 
of Parts of the Act 
Although The President may ap- 
point without delay the two new 
members of the NLRB and its gen- 
eral counsel, the clauses on evidence 
and procedure, and most of the other 
amendments of the Wagner Act, do 
not become effective until August 
22. The Board has already instructed 
its Field Divisions to conform many 
of their practices to the new law. 
It has discontinued pre-hearing elec- 
tions and is not proceeding with 
cases involving unions of foremen. 

Instructions of this sort should 
allay fears that NLRB will show the 
same reluctance to carry out the pur- 
pose of the new law as it showed in 
carrying out the Administrative Pro- 
cedure Act.’® At least one member of 
the old Board has favored many ob- 
jects of the new law; the others have 
indicated a wish to make it work. 
One of the purposes of the Congress 
in increasing the size of the NLRB 
was to have on it men in sympathy 
with its objects. The members new 
and old will probably be guided 
largely by the intent of Congress as 
it appears in the legislative history 
of the law. As far as proceedings be- 
fore NLRB are concerned, therefore, 
I think that the new law ought to 
be fairly effective. Some subordinate 
employees in the field, who have 
taken an emotional or political in- 
terest in their work may be somewhat 
less than whole-hearted in carrying 
out the spirit of the new law. In time 
any such condition should correct 
itself. 

Certifications of bargaining agents 


that issue under the old Act before 
August 22 remain in effect for a year; 
or if, on or before that date, an em- 
ployer has made a contract with the 
union, the certificate remains in 
effect until the contract expires or 
until August 22, 1948, whichever is 
sooner. 

Contracts that call for forms of 
compulsory unionism that the new 
law does not permit may continue in 
effect until their original term ex- 
pires if they were made before June 
23, 1947. If they are made between 
June 23 and August 22, and if their 
term is for a year, they continue in 
effect for their term. Such contracts 
may not be extended. 

Contracts calling for the involun- 
tary deduction or check-off of union 
dues (ie., without individually 
signed authorizations by the em- 
ployees) are invalid if they are made 
after June 23. 
whenever made, are invalid after 
July 1, 1948. Employer performance 
of such contracts when they are in- 


All such contracts, 


valid may result in fines and im 
prisonment. 

Generally speaking, other clauses 
of the new law took effect on June 
23, 1947, when the Congress passed 
it over The President’s veto. 

On the whole, the law is moderate. 
Its clauses received careful study. 
Many of them had passed one or both 
Houses of Congress in earlier years. 
\lthough unions generally express 
objection to the law, people of ex- 
perience do not see in it grounds for 
their fears. On the contrary, there is 
reason to believe that in the long 
run advantage to the union move- 
ment will result from equalizing its 
relations with management and from 
protecting it against some of the 
people within it who, by their ex- 
cesses, at times have brought dis- 
credit upon parts of it. 


10. See ‘NLRB Procedures: Effects of the Ad- 
ministrative Procedure Act'', by David Findling of 
NLRB, 33 A.B.A.J. 14; January, 1947. 
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International Law: 






First Phase of the Work to Fulfill the Charter 


by Dr. Yuen-li Liang + of the Secretariat (Legal) of The United Nations 


® Before the summer meeting of the New York State Bar Association at Saranac Inn, 
an authoritative statement as to what has thus far been done and recommended 
toward accomplishing “the progressive development of international law and its 
codification"’ was given by Dr. Yuen-li Liang, the distinguished lawyer who is the 
Director of the Division in charge of that subject under Dr. Ivan Kerno, Assistant 
Secretary-General (Legal). 

Dr. Liang has long been recognized as one of the most brilliant jurists in the inter- 
national field, in which he has served China and The United Nations in many capac- 
ities. A sketch of his career and personality was given in 32 A.B.A.J.. 351; June, 1946. 
He has worked closely with officers and members of our Association and its Com- 
mittee for Peace and Law Through United Nations. With Dr. Kerno he was an honor 
guest at the 1946 Annual Meeting in Atlantic City, and has attended three of our 
Regional Group Conferences on international law. 

After being a Carnegie Fellow in International Law at the Harvard Law School, 
he taught international law at universities in his own country, was a member of 
the Chinese Delegation at the 1930 Hague Conference on International Law, and was 
Counsellor of the Chinese Embassy in London from 1939 to 1946. He was a member 
of his country's delegation at Dumbarton Oaks, the Committee of Jurists in Wash- 
ington in April of 1945, the San Francisco Conference, and the General Assembly 
of The United Nations. In March and April of 1946, he was the Chairman of the 
Security Council's Committee of Experts, and was the Secretary of Committee No. 6 
(Legal) of the General Assembly last October through December. 

He became and is the Director of the Division, in the Secretariat, in charge of 
The United Nations’ work which his present paper describes. During May and June 
he was the Secretary of the Committee on Methods, created by the General Assembly 
to prepare the report on which it will act in September. For this summer he is 
visiting professor in the Department of Political Science at the University of Michigan. 





=" I consider it a great privilege to speaking, has little interest. Although 
be invited to address your Associa- one of your greatest judges, the late 
tion. International law has been re- Mr. Justice Cardozo, wrote several 
garded by some as an eSoteric and_ celebrated opinions in cases involv- 


nebulous branch of jurisprudence ing questions of international law, 


in which the practitioner, generally he once said, as to a particular field 


of that law, that ‘‘one looks in vain 
either for uniformity of doctrine o1 
for scientific accuracy of exposition”, 
and that “there are wise cautions for 
the statesman” but “few precepts for 
the judge”. 

This opportunity to address your 
Association is appreciated particular- 
ly because your invitation bespeaks 
an eagerness on the part of the lead- 
ers of the legal profession in the 
State of New York—the State in 
which The United Nations has its 
seat, a State whose international im- 
portance is unquestioned—to enquire 
into the possibilities of concerted 
efforts by members of the Bar to de- 
velop this branch of jurisprudence. 
Such efforts by members of the 
American Bar have during the past 
few years yielded splendid results. 
I refer first to the formulation, in 
1943 and 1944, under the auspices 
of the American Bar Association, of 
proposals entitled The International 
Law of the Future. These had a warm 
reception, not only among lawyers 
and jurists, but also among the states- 
men of many countries. It is no ex- 
aggeration to say that these proposals 
and what the Association did to 
further them exerted some consider- 
able influence on the drafting of 
the United Nations Charter in San 
Francisco. 

Last year, your national Associa- 
tion, through its Committee for 
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International Law 


Peace and Law Through United 
Nations, arranged a series of Re- 
gional Group Conferences through- 
out your country and Canada to 
study the problems of the develop- 
ment and codification of interna- 
tional law. In particular, under the 
inspiring direction of Judge Manley 
©. Hudson as Reporter for the Com- 
mittee, these Regional Conferences 
have devoted themselves first to an 
all-important subject in international 
law—a Declaration of Rights and 
Duties of States. It was my privilege 
to be invited to and to take part in 
the first of this series of Regional 
Conferences, in Boston last March, 
and in two subsequent ones, held in 
Washington. Your present meeting, 
while not devoted exclusively to in- 
ternational law, put ‘on its program 
the subject on which I have the hon- 
or to address you. I think this action 
is in the best tradition of the Amer- 
ican Bar Association, which has ex- 
erted unstinted efforts in the promo- 
tion of the cause of international 
law as the basis for the furtherance 
of peace among the Nations. 


PRINCIPLES OF INTERNATIONAL LAW— 
DUMBARTON OAKS AND 
SAN FRANCISCO 


When the United Nations was first 
conceived and plans for its organiza- 
tion were drafted at the Dumbarton 
Oaks Conversations, relatively little 
emphasis was given to the principles 
of international law. Indeed, it was 
thought that the introduction of 
legal standards might serve even to 
hamper those preventive and en- 
forcement measures which the Organ- 
ization might apply when a threat 
to international peace and security 
arose. 

During the months between the 
Dumbarton Oaks Conversations and 
the San Francisco Conference, it be- 
came increasingly evident that if 
the United Nations was to become 
a genuine instrument for the mainte- 
nance of international peace and 
security, its efforts would have to be 
founded upon recognized principles 
of law and justice. It was this realiza- 
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tion of the need for substituting 
legal rules and legal processes for 
the lawless use of force in settling 
controversies between Nations that 
led to the embodying of references 
to principles of international law 
in the first chapter of the Charter, 
which sets forth the Purposes and 
Principles of the United Nations. 
While it is true that the reference to 
principles of justice and interna- 
tional law is intended to serve pri- 
marily as a basis for the pacific set- 
tlement of disputes, the very fact that 
international law was thus set up as 
a standard created a necessity for in- 
corporating in the Charter measures 
for developing that law and for ren- 
dering its precepts more certain. 
The idea that a conscious and 
necessary in 
order to expand and consolidate the 


concerted effort was 
rule of law among Nations found 
its expression in Article 13, para- 
graph l(a), of the Charter, which 
empowers the General Assembly to 
initiate studies and make recommen- 
dations for the purpose of encourag- 
ing the progressive development of 
international law and its codification. 
While the language of this Article 
is simple, it provides a starting point 
for future efforts which will be made 
by the United Nations. 


II 


SIGNIFICANCE OF THE TERMS 
““PROGRESSIVE DEVELOPMENT” 
AND “CODIFICATION” 


Whenever international lawyers fore- 
gather, a controversy springs up as 
to what is meant by “codification”. 
Depending on the school of thought 
in which the lawyer has been trained, 
codification involves, in varying de- 
grees, the more precise formulation 
of existing rules, the revision of old 
rules to meet new circumstances, and 
the creation of new rules to fill in 
those gaps not covered by existing 
law. The drafters of the Charter 
recognized this difficulty at the San 
Francisco Conference and by employ- 
ing the term “progressive develop- 
ment of international law and its 
codification”, avoided the dichotomy 
inherent in the single term “codifica- 
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tion”. In subsequent discussions, 
some confusion arose in connection 
with this phrase. ‘To many it seemed 
as if no practicable distinction could 
be made between the two concepts 
and that perforce codification was 
merely a part of the larger develop- 
ment of the law. 


Two-fold Conditions for the Efficacy 
of International Law 


It was realized, however, in the Con- 
ference, that if international law is 
ever to become an effective basis on 
which the structure of peace can be 
built, two conditions are necessary 
before international law can be 
trusted to play such a role: In the 
first place, it was realized that in- 
ternational law as it stands today is 
inadequate as a standard by which 
international conflicts can be _ re- 
solved, because the interpretation of 
the many rules and precepts often 
gives rise to controversy. Quite apart 
from theoretical considerations as to 
what constitutes law and whether 
there can be law without effective 
law-enforcement, existing interna- 
tional law was thought to be unsatis- 
factory because of the uncertainty of 
many of its precepts and the great 
variety of ways in which those pre- 
cepts are applied in the practice of 
states. 

Therefore, one of the principal 
tasks which the United Nations 
would undertake in this field was to 
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be the more precise formulation of 
the rules and principles of interna- 
tional law. The second consideration 
which the delegates at San Francisco 
had in mind was that the interna- 
tional society, not being equipped 
with an international legislature, 
could not readily amend and alter 
the rules of international law to 
meet rapidly changing circumstances 
of modern international life. There- 
fore, the second task which it was 
envisaged the United Nations should 
undertake was the progressive de- 
velopment of the law so that it 
would at any given time be able to 
meet the needs of the international 
community. In the words of the Con- 
ference itself, the use of the words 
“progressive development”, juxta- 
posed as they were with “‘codifica- 
tion’, “struck a nice balance between 
stability and change’. While imply- 
ing that international law should be 
made more certain and more stable, 
this phrasing gave positive encour- 
agement to efforts toward modifying 
and adding to the body of existing 
rules. 


Actual Distinction Difficult 

as to Practical Steps 

Although it is clear what the dele- 
gates at the San Francisco Confer- 
ence meant when they used the 
words “progressive development” and 
“codification”, it is perhaps not so 
easy to see the actual distinction 
which can be made when considering 
practical steps to “develop” interna- 
tional law on the one hand and to 


” 


“codify” it on the other, As far as 
“codification” was concerned, it was 
at least possible to fall back upon 
the experience of The Hague Con- 
ference of 1930. To the Anglo-Ameri- 
can lawyer it would seem at first 
glance quite obvious that what is 
meant by codification is the prepa- 
ration of codes of law through the 
more precise formulation, in the 
form of written articles, of those 
rules and principles of existing in- 
ternational law. 

When it comes to “development”, 
however, it would seem that interna- 
tional law develops spontaneously 
through the practice of states and the 


decisions of international judicial 
tribunals; and it is not so easy to see 
what constructive efforts, short of 
legislative enactment, can be used to 
hasten this process. Furthermore, it 
is undeniably true that “codification” 
ought to be considered as a stage, or 
a series of stages, in the longer proc- 
ess of the “development” of the law. 
When a certain stage of development 
is reached, then a process of stock- 
taking becomes desirable in the form 
of a partial codification, which will 
systematize and render more precise 
the law which has been developed 
up to that stage. 


*‘Development"’ and Growth Are Not 
Disturbed by Systematic Codification 
The process of the development and 
growth of the law continues more or 
less undisturbed by such efforts at 
systematic codification. ‘Thus, while 
theorists have argued that the formu- 
lation of codes may have the effect of 
retarding the development of the 
law, it would seem that such a con- 
clusion results from a misconception 
of the nature of a code, in that it is 
regarded as a final stage in the law- 
developing process. Actually, codifi- 
cation represents but a stage in the 
growth of the law, and periodic codi- 
fication is both necessary and desir- 
able if one is to build up a body of 
law which will not be archaic and 
obsolete. 

In international law, because of 
its peculiar character, the distinction 
between “codification” and “develop- 
ment” is all the more necessary. 
Roughly speaking, a distinction may 
be made in the first instance with 
respect to the areas covered. While 
codification is chiefly concerned with 
the generally accepted rules and prin- 
ciples of international law as evi- 
denced by the practice of states and 
by the decisions of international 
tribunals, development must chiefly 
take place in the vast area of matters 
as yet unregulated by law and sub- 
ject at present only to the exigencies 
of international policies. 


Observance of the Distinction Wil! 
Avoid Much Confusion 


Unless we distinguish between the 


International Law 


process of codification and the proc- 
cess of development, a hopeless con- 
fusion arises when we come to speak 
of the methods of codifying interna- 
tional law. There are many who 
assert with a good deal of truth that 
the example of the codification of 
municipal law makes it apparent that 
the process of formulating a code 
cannot be one of merely improving 
the form in which the law at present 
exists. Especially in the case of inter- 
national law, where the rules and 
principles of the law are far from 
being well settled, the task of codifi- 
cation will inevitably go beyond the 
purely formal process of systematiza- 
tion and -arrangement. The task of 
the codifier involves choosing be- 
tween competitive rules, filling up 
gaps in matters on which the law is 
uncertain or silent, and modifying 
the expression of generally accepted 
principles in the light of the chang- 
ing practice of states. 

In the international society as it 
is constituted today, the drawing up 
of such a code of law on any partic- 
ular subject which is to be binding 
upon states, is only possible if the 
decisions of governments can be ob- 
tained as to the law which the code 
is to contain. In this respect—that is, 
with regard to the necessity for se- 
curing political agreement—the proc- 
ess of codification will not be far 
different from the procedures com- 
monly employed when Nations get 
together to draw up a treaty cover- 
ing an area hitherto unregulated by 
international agreements. If we are 
to avoid confusion in thinking about 
the methods of “codification” on the 
one hand and the methods of “de- 
velopment” on the other, it becomes 
necessary for us to regard codification 
as an essentially scientific task, while 
the development of international law 
must be thought of in terms of what 
Judge Manley O. Hudson has called 
“international legislation”, requiring 
the consent of governments, as ex- 
pressed in the form of their accept- 
ance of multilateral conventions. 


Codification Will Require the Objec- 
tive Work of Trained Lawyers 


If codification is understood to refer 
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chiefly to the systematic arrangement 
and formulation of existing rules of 
law, not excluding the filling of gaps, 
it is quite clear that this work can 
best be done by professional lawyers 
who will approach the task in an 
objective and scientific spirit, draw- 
ing their conclusions in the main 
from an examination of such evi- 
dences of the law as exist in the prac- 
tice of states and in the decisions of 
international tribunals. Such a task 
is not one which necessarily requires 
the consent of governments. As the 
code purports to be only a restate- 
ment of existing rules and principles 
of international law, the express con- 
sent of governments to particular 
formulations is not an essential pre- 
requisite. Indeed, it is of doubtful 
legal validity to assert that a rule of 
existing law becomes more binding 
when it has received the express con- 
sent of states or that it is not binding 
on a state that refuses to agree to it. 

When we talk about the progres- 
sive development of international 
law, we are, fundamentally, referring 
to both the process and the product 
of the conscious effort to make addi- 
tions to or changes in law of Nations. 
\s Judge Manley O. Hudson has 
said:! 

The term “international legislation” 
seems to describe, more accurately than 
any other, the contribution of inter- 
national conferences at which states 
enact a law which is to govern their 
relations. 

Such a process obviously implies the 
necessity of intergovernmental agree- 
ment. 


Differences in Approach for New Law 
and for Stating Present Law 
Viewed in this light, it becomes ap 
parent why a different approach 
should be adopted for the codifica- 
tion of international law and for its 
progressive development. For while 
political agreement is the essential 
prerequisite for the making of new 
law in the society of Nations, it does 
not follow that a similar process of 
governmental agreement is necessary 
before principles of existing law can 
be formulated into systematic re- 
Statements. 


With this basic understanding of 
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the problem to be dealt with when 
we speak of the methods to be used 
in encouraging the progressive de- 
velopment of international law and 
its eventual codification, it becomes 
easier to formulate the exact proce 
dures which the United Nations can 
adopt in carrying out this two-fold 
task. 

Sir Cecil Hurst, former President 
of the World Court, in an illuminat- 
ing paper read before the Grotius 
October of 1946, has 
stressed the essentially scientific na- 


Society in 


ture of the work of codification. In 
his view, this work can best be carried 
out by men of recognized competence 
in international law and the product 
of their work will commend itself 
to the world at large on the basis of 
its scientific merit. Having been pre- 
pared by individual experts, it will 
not impose any new obligations upon 
states. Its purpose will have been 
achieved if it serves to clarify and 
render more certain the precepts of 
international law. 

Even if such a formulation does 
no more than point out the areas of 
disagreement and the divergent prac- 
fields of 


international law, it will have per- 


tice of states in certain 
formed a great service by :2cumulat- 
ing and presenting, in a systematic 
form, the evidences of what states 
consider to be international law to- 
day. The codes resulting from such 
an effort, if published under the 
imprimatur of the United Nations, 
might in due course have at least 
an effect international law 
similar to that on American law exer- 


upon 


cised by the Restatements of Ameri- 
can law which have been prepared 
by the American Law Institute. 


Can Codes of International Law Be 
Drawn up Only by Conferences? 

On the other hand, many people 
have insisted that codes of interna- 
tional law can only be drawn up by 
international conferences. The difh- 
culty the conference 
method and the detrimental effect 
upon when the 
participating states fail to agree has 


inherent in 
international law 


been sharply brought out by the 
disappointing results of The Hague 


Codification Conference of 1930, 
While it is true that the conference 
method has proved successful in regu- 
lating certain economic and _ social 
spheres of international activity, this 
has been largely due to the pressure 
of events which rendered interna- 
tional agreement imperative. 

Needless to say, such a pressure for 
international legislation does not 
exist when it comes to formulating 
codes of general international law. 
In the first place, the general princi- 
ples embodied in a draft convention 
to be adopted are already a part 
of international law, whether they 
are adopted in a conference or not. 
In the second place, although states 
would normally be reluctant to deny 
the validity of a general principle of 
international law, they might object 
to agreeing to a specific formulation 
of the law in the form of an inter- 
national convention. 


III 


ACTION OF THE GENERAL ASSEMBLY 
AND THE DELIBERATIONS OF THE 
COMMITTEE 


In the course of the second part 
of its First Session in December of 
1946, the General Assembly adopted 
a report presented to it by its Sixth 
(Legal) 
the creation of a Committee com- 
posed of the representatives of sev- 
enteen governments, to consider the 
methods which the General Assembly 
might best undertake to encourage 


Committee recommending 


the progressive development of in- 
ternational law and its codification. 
The Legal Committee agreed that a 
considered and comprehensive report 


on the methods to be_ followed 
should be made available to the 
General Assembly before it  for- 


mulates a definite plan. In_ this 
respect the General Assembly was in 
effect taking cognizance of the lessons 
taught by the efforts of the League of 
Nations. Instead of plunging head- 
long into the substantive work of 
codification, the General Assembly 
gave due consideration to the im- 
portance of first considering the 

(Continued on page 844) 
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John Biggs, Jr.: 





Senior Circuit Judge—Third Circuit 


® The subject of our cover portrait and 


sketch this month, the youngest of the’ 


Senior Circuit Judges in point of years, 
presides over the busy Third Circuit. The 
States of Pennsylvania, New Jersey and 
Delaware constitute this Circuit, but it 
also has appellate jurisdiction of the 
District Court of the Virgin Islands. The 
Circuit contains six districts with nineteen 
District Judges and six Circuit Judges. 

To the Court of Appeals for the Third 
Circuit comes much complex litigation in- 
volving corporate and financial matters, 
patents, and much of the new federal 
legislation. Delaware and New Jersey— 
States which together have created more 
corporations than any other two States— 
send up to the Circuit Ccurt for review 
cases which affect practically the whole 
corporate structures and ‘ndustrial econ- 
omy of the Nation. 

The Circuit consists of Harold H. Bur- 
ton Circuit Justice; John Biggs, Jr., Dela- 
ware, Senior Circuit Judge; Albert B. 
Maris, Pennsylvania; Herbert F. Goodrich, 
Pennsylvania; Geraid McLaughlin, New 
Jersey; John J. O'Connell, Pennsylvania; 
and Herry E. Kalodner, Pennsylvania. 

The District Judges of the Circuit are: 
Paul Leahy, Richard S. Rodney, Guy L. 
Fake, Phillip Forman, William F. Smith, 
Thomas F. Meaney, Thomas M. Madden, 
William H. Kirkpatrick, George A. Welch, 
Guy K. Bard, J. Cullen Ganey, James P. 
McGranery, Albert L. Watson, John W. 
Murphy, Frederick V. Follmer, Robert M. 
Gibson, Nelson McVicar, Wallace S. 
Gourley, and Herman E. Moore. 

Retired Circuit Judge in the Circuit is 
Joseph Buffington, Pennsylvania. 


Sketch of Judge Biggs’ Career 


®" John Biggs, Jr. was born in Wil- 
mington, Delaware, on October 6, 
1895, the son of John and Rachel 
Valentine (Massey) Biggs. He was 
born into the law. His father was At- 
torney General of Delaware for sev- 
eral years, having taken office on or 
about April 4, 1887. John Biggs, Sr., 
was the chairman of the Constitu- 
tional Convention which framed the 
1897 Constitution of Delaware. Benj- 
amin T: Biggs, father of John Biggs 
and grandfather of Judge Biggs, was 
a Governor of Delaware, a Member 
of Congress from Delaware, and a 
Major in the Mexican War. Judge 
Biggs’ .maternal grandfather was 
George Valentine Massey, a member 
of the Delaware Bar who practiced 
at Dover and who subsequently be- 
came general counsel for the Pennsyl- 
vania Railroad Company. 

The Biggs family were in Dela- 
ware before the Revolutionary War. 
They have always owned farm lands; 
the original Biggs farm, just west of 
Castle 
County, is still in the possession of 


Summit Bridge, in New 
Judge Biggs and his sister. 

Judge Biggs’ preparatory educa- 
tion was received at the Hill School, 
Pottstown, Pennsylvania. He was 
graduated from Princeton University 
with the degree of Bachelor of Let- 
ters. After serving in the Ordnance 
and Tank Corps during World War I, 


he entered Harvard Law School and 


received the degree of Bachelor of 
Laws in 1922. 

He then began the practice of law 
in Wilmington. In 1926 he was ap 
pointed Referee in Bankruptcy by 
District Judge Hugh M. Morris, since 
resigned. Biggs served also as Civil- 
ian Aide to the Secretary of War for 
Delaware from 1933 to 1937. Judge 
Biggs has been a member of our 
Association since 1928, and is also a 
member of the Delaware State Bar 
Association, the Association of the 
Bar of the City of New York, the So- 
ciety of Colonial Wars, the Sons of 
the American Revolution, and the 
American Legion. 


Judge Biggs’ Early Days 
at the Delaware Bar 


The allusion—“smart as a Philadel- 
phia lawyer”—has become accepted 
as an historic truism. But William 
Clarke Mason, one of the present 
deans of the Philadelphia Bar and a 
member of the Board of Governors 
and House of Delegates of our Asso- 
ciation, has been reported to have 
said to a young lawyer: “Be careful 
if you find yourself in litigation 
where your opponent is one of those 
boys from Wilmington, Delaware.” 

Such a warning has its foundation 
in legal history. Many great lawyers 
of Delaware have graced its court- 
rooms. Among them are Rodney, 
Bayard, Bird, Higgins, Wolcott, Hil- 
les, Gray, and many others. To meet 
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the great traditions of his State, Judge 
Biggs entered the practice of law 
with a fine heritage. His practice was 
in Delaware, which was the State 
of his birth and had been the habitat 
of his ancestors since pre-revolu- 


tionary days. 


Outstanding Quality of Work 

as Referee in Bankruptcy 

Soon after he began the practice of 
law in 1922, Judge Biggs attracted 
the attention of the bench and Bar 
by his capacity for hard work and his 
sound legal scholarship. After his 
appointment as Referee in Bank- 
ruptcy in 1926 there came before his 
Referee Court many cases involving 
Delaware corporations, where the 
problems of liquidation brought 
forth complicated and difficult ques- 
tions of law. Throughout his whole 
term as Referee, from 1926 to 1932, 
Judge Biggs was never reversed in 
any of his decisions. 

In addition to this work, he was 
constantly in the courtrooms of both 
the federal and the State Courts. One 
day would find him representing an 
indigent and injured plaintiff in a 
tort case; and the next day would 
find him in litigation in Delaware's 
Court of Chancery, representing 
some of the largest corporations, for 
the plaintiff in some instances and 
tor the defendant in others. From 
such background of experience, 
Judge Biggs gathered much of the 
material for the writing of his au- 
thoritative book Delaware Laws Af- 
fecting Business Corporations, of 
which he was co-author with Stewart 
Lynch, also of the Delaware Bar, 
who is the present Referee in Bank- 
ruptcy in Delaware. 

Delaware is a busy situs of law 
suits. Its Courts are continuously in 
session, to hear the legal conflicts 
which arise between great industrial 
empires. Lawyers from all parts of 
the United States come to Delaware 
ex necessitate because of the great 
number of 
which have since 1898 been incorpo- 


business corporations 


rated under Delaware law) to plead 
their causes. 

Judge Biggs was never at a loss for 
clients. His expertise was his firm 
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grasp of the law affecting the finan- 
cial and business communities. His 
services as counsel were constantly 
sought by attorneys from the metro- 
politan areas. At the time he was 
appointed to the Circuit Court of 
Appeals, he had established a highly 
lucrative practice. It was in fact a 
substantial financial sacrifice for him 
to give up his practice of the law to 
become a federal judge. 


His Activity and Leadership 

in the Politics of His Party 

In spite of his strenuous work at the 
Bar, Judge Biggs carried on the tra- 
dition of his family by entering the 
political arena. In 1950 he was elec- 
ted as Chairman of the Democratic 
State Committee. He held that posi- 
tion until he was elevated to the 
Circuit Court of Appeals in 1937. 

His professional career had 
brought him into contact with the 
financial and industrial interests of 
his country. One would have thought 
that his political views might have 
come under the compulsion of his 
former professional life. But Judge 
Biggs came from a long line of 
Democrats; he had a political faith 
based upon a humanitarian liberal- 
ism. He foresaw the economic crises 
which eventually would affect and 
damage the ordinary wage earner 
and the families of modest means 
throughout the United States. When 
Franklin D, Roosevelt was Governor 
of New York, Judge Biggs was one 
of the first men to espouse his nomi- 
nation and election as President. 
Judge Biggs, like James A. Farley, 
with whom he was in constant com- 
munication in preparation for the 
1932 campaign, made an accurate 
prognosis, long before Election Day, 
that Governor Roosevelt’s leadership 
would emerge after the ballots were 
counted. 

Judge Biggs attended the Chicago 
Convention in that year as a dele- 
gate from Delaware, and was a dele- 
gate to the 1936 Convention in Phila- 
delphia. He was a tireless worker 
for his party. In 1932 he was its 
candidate for Attorney General of 
the State. But Delaware had been a 
stronghold of the Republican Party 


for forty years, and he was defeated. 


In 1936, under the counsel of Judge 
Biggs, his party elected its first Gov- 
ernor, and all the State and county 
officers for the first time since 1896. 


Judge Biggs as a Versatile 

Man of Letters 

From 1914 to 1917, during his col- 
lege days at Princeton, Judge Biggs 
belonged to a small group of young 
men who later became writers well 
known for their contribution to mod- 
ern literature, He was co-author of 
both the book and lyrics of several 
of the Triangle musical comedy pro- 
ductions. He comes of a_ family 
of writers. One sister, the late Mary 
Biggs, was a novelist in the twenties. 
Another sister, Rachel (now Mrs. 
Peter Meyeringh), has been a con- 
tributor of satiric short pieces to the 
New Yorker. 

Some of Judge Biggs’ friends at 
Princeton became well known. F. 
Scott Fitzgerald was his roommate, 
and Judge Biggs was formerly the 
executor of Fitzgerald’s will and is 
presently the trustee of his estate. 
The original longhand manuscript 
of This Side of Paradise was sent to 
Judge Biggs by Fitzgerald in 1918, 
and was typed in Biggs’ father’s 
ofhce. The typewritten manuscript 
was returned to Fitzgerald, who was 
then in an Army Camp near Mont- 
gomery, Alabama. Edmund Wilson, 
author of To the Finland Station, 
The Wound and the Bow, I Thought 
of Daisy and numerous other novels 
and articles, was and is Judge Biggs’ 
close friend. 

John Peale Bishop, author of The 
Undertaker’s Garland in collabora- 
tion with Edmund Wilson and of 
several novels including Many Thou- 
sands Gone: T. K. (“Teak”) Whip- 
ple, poet and novelist; Harvey Smith, 
novelist and original writer; Eliott 
White Springs, author of War Birds, 
a famous book about aviation in 
World War I although published 
anonymously; and James Creese, 
poet, now president of the Drexel 
Institute of Technology in Philadel- 
phia, were among his group at 
Princeton. 

Since Judge Biggs’ graduation 
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from Princeton, his contact with the 
literary world has widened. He is 
popular among men and women of 
letters in this country. There may be 
listed among friends and acquaint- 
ances of that ilk such personages as 
Joseph Hergesheimer, author of 
Three Black Pennies, Balisand, San 
Cristobal de la Habana; Witter 
Bynner, poet and writer of belles 
lettres, including Take Away the 
Darkness; the late Katherine Ful- 
lerton Gerould, essayist; Gordon 
Hall Gerould, specialist in medieval 
literature, author of the classic Saints’ 
Legends and numerous other works; 
Katherine Garrison Chapin, poet; 
Maxwell Anderson, playwright; Car] 
VanVechten, novelist; the late Thom- 
as Wolfe, author of Look Homeward, 
{ngel and Of Time and the River; 
John Dos Passos, author of Manhat- 
tan Transfer, etc.: John Galsworthy, 
who suggested to Heineman in Lon- 
don that that firm publish in Eng- 
land Biggs’ Seven Days Whipping; 
Mary Macarthy, novelist and short 
story writer; John P. Marquand; 
Ted Paramour, author of the serv- 
ice parody The Hermit of Shark- 
Tooth Shoal; Henry L. Mencken; 
the late Booth Tarkington; James 
Boyd, author of Drums; Roger 
Burlingame, author of Engines of 
Democracy; Gilbert Seldes, author of 
The Years of the Locust; and many 


others. 


Judge Biggs as a 
Playwright and Novelist 
Judge Biggs wrote a play called 
Political, and sold options thereon 
first to Alexander McKaig and later 
to Jed Harris. The play had only 
two acts; Maxwell Anderson was en- 
gaged by Harris to supply a third 
act and re-write the play in collabora- 
tion with Judge Biggs. The collabo- 
ration was anything but happy and 
successful. Its net result was a char- 
acter in High Tor, written later by 
Anderson, with one of the characters 
a fat public utility lawyer to whom 
Anderson gave the name of “Art J. 
Biggs”. Judge Biggs has not yet -put 
Anderson in a story, but he states 
that he might do so some day. 

He has written two novels. The 


first is Demigods, published in 1924; 
the second is Seven Days Whipping, 
The latter was 
quite successful, being published 


published in 1927. 


first in serial form in Scribner's Mag- 
azine, and later, at the instance of 
John Galsworthy, in England, He 
also wrote a number of short stories, 
including Cochran of the Clam 
Stretch. First published in Scribner’s 
Magazine in 1922, it has been re-pub- 
lished many times in various anthol- 
ogies of horse stories; for example in 
the Cabell collection last December. 

Seven Days Whipping depicts truly 
the inner conflicts experienced by a 
judge. In this country Charles Scrib- 
ner’s Sons and in England William 
Heineman, Ltd. are Judge Biggs’ 
publishers. 


Work as Senior Judge 
of the Third Judicial Circuit 


Judge Biggs was sworn in on March 
3, 1937, on a commission dated 
February 16, 1937. He becarae the 
Senior Judge of his Circuit two years 
later. For this speedy elevation in 
prestige he modestly disclaims credit; 
he says that it was due to the age 
and health of his then colleagues 
rather than to any superior efficiency 
on his own part. 

No more than a summation of the 
master facts concerning his work on 
the bench can be given here. Space 
does not permit here an analysis and 
a critique of his judicial philosophy 
beyond that of his work in the Court. 
Since he ascended the bench in 1937 
he has taken part in the decision of 
1658 cases. His has been a busy judi- 
cial life. He is an ardent worker and 
a man of quick mind. In addition to 
his duties as a member of the Court 
he has a great deal of administrative 
work which must be looked after. 
He keeps his five associates constant- 
ly assigned. 

A practice which Judge Biggs in- 
augurated in the Third Circuit is 
the assigning and bringing up of 
District Judges to sit in the Circuit 
Court of Appeals and the assigning 
and sending down o2f his brother 
Circuit Court Judges to sit in the 


District Court as nist prius judges. 
From this the District and Circuit 
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Judges in the Circuit acquire a better 
understanding of the job which each 
has to do. Judge Biggs so arranges 
the matter that every District Judge 
in the Circuit sits at least once a year, 
for a period of several sessions, in 
the Circuit Court of Appeals. 


Judge Biggs in the Conference 
of Senior Circuit Judges 


In addition to his work in his cir- 
cuit, Judge Biggs has had much to 
do in the Conference of the Senior 
Circuit Judges. The Reports on the 
Judicial Conference since 1941 show 
his accomplishments through the im- 
portant Committee work in which he 
has taken part. His name appears 
commonly, with those of Judge 
Learned Hand, Judge John J. Parker, 
and Chief Judge D. 
Groner, as a member of important 


Lawrence 


committees. 

He has worked arduously in carry- 
ing out the assignments which Chief 
Justice Harlan F. Stone and the 
present Chief Justice have given him. 

Judge Biggs has a deep feeling 
for the betterment of the adminis- 
tration of justice in his country. On 
numerous occasions, by his persua- 
sion before Committees of the Con- 
gress, he has helped to enact into 
law various statutes affecting the 
federal Courts. On behalf of Com- 
mittees of which he is the Chairman 
and in furtherance of legislation pro- 
posed by the Judicial Conference, 
he has appeared from time to time 
before Committees of the Senate and 
of the House of Representatives, in- 
cluding sub-committees of the House 
Appropriations Committee and of 
the Appropriation Committee of the 
Senate and before sub-committees of 
the Senate and House Judiciary Com- 
mittees. He has labored to improve 
the whole federal judicial system. 

Judge Biggs became the Senior 
Circuit Judge of the Third Judicial 
Circuit on April 15, 1939, and has 
attended all the meetings of the Con- 
ference since that date. He was, at 
the time of his appointment and still 
is, the youngest Senior Circuit Judge 
in point of years. He has been a mem- 
ber of the Advisory Committee of 
the Judicial Conference since its 
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creation by Chief Justice Hughes in 
1939. The Advisory Committee pre- 
sently consists of the Chief Justice 
as Chairman, Chief Judge Groner, 
Judge John J. Parker and Judge 
siges. During the past eight years 
Judge Biggs has served as Chairman 
of the following Committees ap- 
pointed by the Chief Justices pursu- 
ant to the direction of the Confer- 
ence: 

A Committee to consider the advis- 
ability of legislation with respect to 
an alternative for impeachment pro- 
ceedings in the case of Circuit and 
District Judges charged with derelic- 
tion in office or acts contrary to 
“oood behavior’. 

A Committee to pass upon the 
clerks’ fees and charges and for the 
adoption of flat fee systems in the 
District and Circuit Courts.. Flat 
fee systems are now in effect. 

A Committee to consider the crea- 
tion of Special Courts. 

\ Committee respecting support- 
ing personnel of the United States 
Courts. This committee recom- 
mended to the Conference, which in 
turn recommended to the Congress, 
proposals for adequate personnel to 
aid the lower Courts of the United 
States and their Judges in the disposi- 
tion of cases. Congress set up this 
system by authorizing adequate funds 
for the supporting personnel of the 
United States Courts. The equiv- 
alent of a Civil Service System was 
set up under the direction of the 
Administrative Office of the United 
States Courts, of which Henry P. 
Chandler is the Director. One of 
the results achieved was the supply- 
ing of a law clerk to every District 
Judge who needed one and whose 
Senior Circuit Judge certified to 
such a need. 


Judge Biggs’ Opinions 

During Ten Years 

Since he came to the bench on March 
3, 1937, Judge Biggs has written 596 
opinions. Of these, forty were filed 
in the District Courts of his Circuit, 
either Statutory Courts or cases in 
which he sat by special assignment 
under his own designations. A cal- 
culation of his work during his time 
on the bench to date indicates that 
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he has written an opinion about every 
eight days for the last ten years. 


How His Opinions Have Fared 

in the Supreme Court 

During the ten years Judge Biggs 
has filed forty-six dissenting opin- 
ions. In twenty-seven of these cases 
certiorari was applied for, and it was 
granted in nineteen. In each of these 
nineteen cases in which Judge Biggs 
had dissented (and certiorari was 
granted) , his Court was reversed by 
the Supreme Court. In the nine cases 
where Judge Biggs had dissented but 
certiorari was refused, the legal ques- 
tion had become moot in one, the 
petition was dismissed on stipula- 
tion in another, and the application 
for certiorari was made too late 
in another. 

The other side of the picture shows 
that an opinion by Judge Biggs 
has been reversed by the Supreme 
Court only nine times. These are 
noted below.? 

Judge Biggs never files a dissent- 
ing opinion unless he feels strongly 
about the matter in issue. 


Interesting Dissenting Opinions 

by Judge Biggs 

United States v. White, 137 F. (2d) 
24, contains one of his vigorous dis- 
sents. The Supreme Court reversed 
the Circuit Court in 322 U. S. 674. 
Jasper White, assistant supervisor or 
business manager of Local No. 542, 
of the International Union of Oper- 
ating Engineers, had received a sub- 
poena during the course of a grand 
jury investigation into the building 
of a depot in the Middle District 
of Pennsylvania, The subpoena was 
duces tecum, requiring White to pro- 
duce the books and records of the 
union before the grand jury. White 
refused to do so on two grounds: 
(1) that to do so would incriminate 
him, and (2) that their production 
by him would incriminate the union 
or its members. The District Court 
found White guilty of contempt. On 
appeal, the Third Circuit Court of 
Appeals reversed, holding in effect 
that the records of an unincorporated 
union are the property of all its 
members and that if the respondent 
was a union member (as he was) and 


if the books and records would have 
tended to incriminate him, the de- 


fendant could properly refuse to pro- 
duce them before a grand jury. 

In dissenting, Judge Biggs was of 
the opinion that the judgment of 
conviction for contempt should be 
affirmed; that the Court should treat 
the labor union as an entity separate 
and apart from its members; that 
therefore, within Boyd v. United 
States, 116 U. S. 616, the books and 
records were not White’s “private 
books and papers’; and that he 
should be compelled to produce 
them. This was the view taken by 
the Supreme Court. 

Overfield v. Pennroad Corpora- 
tion, 146 F. (2d) 889, is another of 
his lively dissenting opinions. In 
this case every judge sitting in the 
Court (Judges Biggs, Jones . and 
Goodrich) wrote separate opinions. 
The majority opinion by Judge 
Goodrich held that the suit in ques- 
tion was barred by the Pennsylvania 
statute of limitations. Judge Jones 
concurred. Judge Biggs’ dissenting 
opinion begins on page 901 of 146 
F. (2d) and ends on page 932. It is 
apparently the longest opinion (ma- 
jority, concurring, dissenting, or any 
other kind) ever written by Judge 
Biggs. In it he discussed each of the 
causes of action developed against 
Pennroad, determined them to be 
valid, and concluded that the actions 
were not barred by the statute of 
limitations. Applications to extend 
the time for filing petitions for re- 
hearing were made from time to time 
by the plaintiff Overfield. About a 
year later the defendants settled the 

(Continued on page 847) 


1. Independence Shares Corp. v. Deckert, 108 
F.(2d) 51, reversed 311 U.S. 282; Central R.R. of 
New Jersey v. Breisch, 112 F.(2d) 595, reversed 
312 U.S. 484 (Justice Roberts dissenting); In the 
Matter of Hoboken R. Co., Debtor, 150 F.(2d) 
921, reversed 328 U.S. 123 (Justice Roberts dissent- 
ing); In the Matter of Harvey E. Stineman, 155 
F.(2d) 755, reversed April 14, 1947 (Justice Doug- 
las dissenting); Root Refining Co. v. Universal Oil 
Products Co., 147 F.(2d) 259, reversed or modified 
328 U.S. 575; Hoboken Manufacturers R. Co. v. 
United States, (Seatrain), 47 F. Supp. 779, re- 
versed 320 U.S. 368; Pennsylvania R. Co. v. U. S. 
(second Seatrain), 55 F. Supp. 473, modified or 
reversed in part 323 U.S. 612 (Justice Roberts dis- 
senting); DuPont v. Deputy, 22 F. Supp. 589, re- 
versed 103 F.(2d) 257, and again reversed 308 U.S. 
488; In re Cosgrove-Meehan Coal Corp., 136 F.(2d) 
3, reversing refusal to allow Angland fee (one fee 
among some forty odd) in Chapter 10 reorganiza- 
tion, cert. denied 320 U.S. 777. 
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Federal Control of Business: 


Flaws in the Government's Case for More Power 


by Benjamin Wham -° of the Illinois Bar (Chicago) 


™ Here is an analysis of the claim by the Executive branch of government that rapid 


and drastic enlargement of federal control, enabled by the judicial expansions of 


the concept of “interstate commerce’, is made necessary by concentrations of 


economic power in private business. This is the second of two informative articles 


on subjects on which the House of Delegates asked that a report be made to it 


on September 22 (see our April issue, page 403). The first discussed the controversial 


International Trade Organization and its proposed Charter (June issue, page 599). 


The account of the conference held in Washington on June 3 with members of the 


Congress and others, by the Association's Committee on Commerce (July issue, 


page 706) should be read with the present article. 


Mr. Wham, former President of the Illinois State Bar, is Chairman of that Com- 


mittee, but did not write these articles in that capacity. Their purpose is to elicit 


in advance the views of our members for the guidance of the House of Delegates. 


Mr. Wham won the Ross Essay Prize in 1935; Robert A. Sprecher, who recently became 


one of his partners, won the prize in 1945. 





® This article will be devoted to the 
concentration of economic with polit- 
ical power in the federal Govern- 
ment and to the that 
practical steps be now taken to de- 
centralize and _ disintegrate this 
mounting collectivism, through re- 
storing to the States and localities 
all powers and duties which the Na- 
tional Government can perform only 
bureaucratically, collectively, and for 


necessity 


the most part arbitrarily. An integral 
part or product of such a program 
will be the encouragement, rather 
than the combatting and discourage- 
ment, of private enterprise and the 
revival of opportunities for free men 
and women to create for themselves 
some measure of success, self respect 


and security through their own in- 
dividual efforts, to replace present 
subservience to the politically 
minded 
government. 


interventions of faraway 

The need for doing something to 
overcome the concentration of eco- 
nomic and political power in Wash- 
ington in behalf of a regimented 
economy that would sooner or later 
be collectivist if not Marxian in its 





1. Faithful to its function in behalf of lawyers 
and people, the JOURNAL of the American Bar 
Association has given space to differing views on 
this developing issue. A tocsin of alarm was 
sounded by Judge Julian P. Alexander, of the Su- 
preme Court of Mississippi, ‘‘States of The Union: 
Time To Start Restoring Their Powers'’, and in the 


accompanying editorial: ‘For a Republican Form 
of Government’’ (January JOURNAL, pages 3-5). 
Senator O'Mahoney’s article in the March JOUR- 
NAL, (page 230): ‘‘Collectivism's Rising Tide: Law- 
yers Must Save ‘Freedom for People’ "’, 


gave an 





the 
charge, by those who seek to stay in 


manifestations, and counter- 
the Washington agencies, that eco- 
nomic power is being concentrated 
in private hands and must be curbed 
so far as private capital is concerned, 
are rapidly bringing to the fore a 
paramount issue of our times. Law- 
yers and Bar Associations need to 
find the facts and face the issues. An 
increasing number of governmental 
reports, in trying to sustain the 
counter-charge, have accentuated the 
deep division of views as to what 
should be the objective of Govern- 
ment as to private enterprise, pri- 
vate thrift, private industry and in- 
dividual opportunity. 


I 


CONFUSED GOVERNMENT POLICY 
‘TOWARD BUSINESS 


For a number of years past, the 
Government’s policy toward business 
has varied, or shifted, between ex- 
treme paternalism, drastic controls, 
and vicious attack. 

Throughout most of our history 





ominous warning on the major aspects, but con- 
tained the political countercharge that business is 
becoming ‘‘collectivist’’ in size and corporate struc- 
ture. Judge Alexander's plea and the rising tide 
of support for it found response in Senator Pat 
McCarran's statement in the Senate, published in 
the June JOURNAL (page 525); ‘‘Restoring Our 
Federal System: Senator McCarran Offers New and 
Basic Solutions’’, along with his ‘‘trail-blazing’’ 
bill (S. 1156), which he offered for study and 
improvements through the suggestions of the Bar 
ond other citizens. 
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it had been a basic policy or assump- 
tion that government assistance to 
private enterprise meant larger op- 
portunities for the individual to 
rise from the worker class and make 
something satisfying out of his life, 
for himself, his children, and_ his 
country. This idea of encouragement 
and assistance was gradually sup- 
planted by the desire for minute con- 
trol, as a bid for a combining of po- 
litical and economic power in the 
hands of government and its favored 
“voting groups’. As recently as 1933, 
we had the spectacle of the active 
limitation of production through the 
granting of subsidies by government 
and through the ill-starred National 
Industrial Recovery Act (NRA), all 
for an avowed purpose of aiding 
business recovery which supposedly 
needed the intervention of National 
Government. 

When soon it became apparent 
that measures such as these were 
bringing the reverse of recovery, they 
were not persisted in, with some 
help from the Supreme Court as 
to the NRA, but the efforts to con- 
centrate political and economic pow- 
er were not abandoned. Increased 
emphasis upon financial measures 
followed, in an attempt to move 
business off its supposed dead center. 
Among these, following the devalua- 
tion of the dollar and the abandon- 
ment of the gold standard, were 
forced spending of Government 
money for projects unneeded or 
worse, loans by a variety of Govern- 
ment lending agencies, the creation 
of politically controlled employment 
for electoral purposes, and a rapid 
and disturbing peace-time increase 
in the National debt. 


Business Recovery Brought a 
Charge of Monopoly 


When, in spite of or because of, these 
powerful artificial stimulants, an up- 
surge in business began in 1935, a 
result which should have been de- 
voutly wished for by Government 
as well as citizens, the Government 
viewed this first with astonishment 
alarm. 
Early in 1938 our Chief Executive, 
following the thought he had ex- 


and then with professed 
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pressed in 1934, to the effect that 
the new instruments of power in the 
hands of a people’s government 
were wholesome and proper but in 
the hands of political puppets of an 
economic autocracy would provide 
shackles for the liberties of the peo- 
ple, sent a message to the Congress 
on the concentration of economic 
power and its effect on the Amer- 
ican system. Among other things, 
he suggested that ‘bigness’ in busi- 
ness should be penalized by law. 

This led to the creation of the 
Temporary National Economic Com- 
mittee (TNEC), with Senator O’- 
Mahoney of Wyoming as Chairman. 
The Committee reported in 194] 
that there was a dangerous concen- 
tration of economic power in private 
hands which in turn required an 
equal concentration of political and 
economic power in Government 
that Big Business requires Big Gov- 
ernment. It also led Assistant At- 
torney General Thurman Arnold 
(Folklore of Capitalism) to inaugu- 
rate a regime of “trust-busting” de- 
signed, apparently, to force large 
businesses to operate under ‘“‘con- 
sent” decrees. 

The TNEC report suggested fur- 
ther that the anti-monopoly policy 
should be strengthened by a Federal 
licensing of corporations and by 
amending the anti-trust laws as to 
mergers, patents, freight rates, fi- 
nance, and in other respects. 


Government Aids Business Again 
During World War Il 


Even before this TNEC report could 
be made, the effects of the prepara- 
tions for World War II had been 
felt. The Committee stated that in 
order to marshall the resources of 
America in defense of democracy 
there had been set up in Washington 
“an instrumentality of economic con- 
centration the like of which the 
world has never seen”. Thus again 
we found Government actively aid- 
ing big business through the award 
of orders which business alone could 
fill. The miracle performance by 
\merican Enterprise in this mighty 
mass production was stimulated fur- 
ther by patriotic awards (the Army 


¢ Te est’? , 4 ne > ar 
and Navy “E”) by a grateful govern- 


ment. It was aided also by Govern- 
ment loans. The National debt 
two hundred fifty 
Most of the many 


soared beyond 
billion dollars. 
factories built with Government 
funds were owned by Government. 
The private operators were subjected 
to the most detailed controls. 


With the Ending of Hostilities the 
Charge of Monopoly Was Renewed 


Then came the cessation of hostilities 
and a renewal of the charge of a con- 
centration of economic power. A 
number of reports have since been 
made by Government agencies on 
various aspects of this charge. The 
Committees on Small Business ol 
both Houses of the Congress reported 
in 1946. The latest report is that of 
the Federal Trade Commission last 
March 4, on the present trend of cor- 
porate mergers and acquisitions. In 
these reports, among other things, 
emphasis is placed on the rapidity 
of the merger movement. A picture 
is painted of Big Business gobbling 
up little business, with the virtual 
prophesy of dire result that in the 
near future there will be nothing 
left but Big Business. A number of 
bills have been introduced in Con- 
gress for the purpose of carrying out 
recommendations of these reports. 
Among these are the O’Mahoney 
Bill (S.10) to require all corporations 
engaged in interstate commerce to 
The drastic require- 
ments for such a license were fore- 
shadowed in the TNEC report. An- 
other is the Kefauver (H. R. 515; now 
H. R. 3736) and O'Mahoney (S. 104) 
bill, which among other things pro- 


be licensed. 


hibits the acquisition of assets where 
the acquisition of stock is now pro- 
hibited by the Clayton Act. Another 
bill is S, 72, introduced by a numbe1 
of Senators, known as the Anti- 
Monopoly Program, which includes 
the provisions of the Kefauver- 
O'Mahoney Bill above and contains 
also provisions with respect to freight 
rates, patents, credit to small busi- 
ness, authority for the appropriation 
of $6,000,000 to the Federal Trade 
Commission and a like sum to the 
Anti-Trust Division, regardless of re- 
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quirements. It directs the President 
to cause continuing studies to be 
made and to make an annual eco- 
nomic report, and gives him ex- 
tended powers over various boards 
and agencies, including the power to 
issue ‘‘directives’’. 


II 
THE FEDERAL GOVERNMENT Is 
ALREADY OVERGROWN AND CONCEN- 


TRATED IN POWERS 


The federal government is now Big 
Government. In recent years it has 
expanded into fields long believed 
to be solely within the province of 
State and local governments and has 
also entered into competition with 
private business. 

In the January JOURNAL (page 3) 
Judge Alexander gave a detailed ac- 
count of the rapid growth of federal 
jurisdiction, and said: 

The 
has been a golden gate of opportunity 
through which have poured the forces 
of federal usurpation under the aegis 
of “implied powers”. Practically every 
activity is seen as being “affected with 
a public interest”. 


“interstate commerce” clause 


The expansion of federal jurisdic- 
tion, he pointed out, is based also 
on other constitutional provisions 
and grounds: The welfare clause is 
invoked to support social security; 
federal funds have bought subservi- 
ence from the States; and many pow- 
ers are being exercised by the federal 
States 
have failed to perform their duties. 

In Senator 


government solely because 
McCarran’s statement 
to the Senate on April 24, as to the 
alarming expansion of Government 
control of the lives of Americans 
he said: 

For several years we have deluded 
ourselves in the belief that those con- 
trols were war measures, to be 
memories. But active warfare has 
long since ceased, and yet evidence of 
mounting government supervision is 
abundant; 
greater importance—a 
more of the 


soon 


and—which is of even 
readiness for 


same is to be found 


in every quarter. 

every time we authorize gov 
ernment regulation we deprive our 
people of some of their freedom. More 
importantly, we make it harder and 
harder for private initiative and en 
terprise to survive. 


By his bill (S. 1159), he 
specific remedies to eliminate un- 


suggests 
necessary governmental functions and 
to prevent the duplication of others 
by competing Governments and 
their agencies. 


Federal Government Is in 
Competition with Private Business 


The federal government has not been 
content to extend its jurisdiction into 
every State and locality in matters 
of government; it has made similar 
invasions of the field of business, in 
some instances in direct competition 
with private business. It has done 
this principally through the creation 
of Government corporations. 

This was shown clearly by the re- 
port of Senator Byrd’s Committee 
concerning government corporations, 
under date of August 1,°1944. Al- 
though this report did not purport 
to be an exhaustive study, in part 
because of the difficulty experienced 
in ascertaining the closely-held facts, 
it showed that Government corpora- 
tions have become one of the most 
powerful instrumentalities in the 
entry of political government into, 
and at times, the political domina- 
tion of, the fields of business. 

We are indebted to Jesse Jones, 
for years head of the Reconstruction 
Finance Corporation, for an illumi- 
nating statement concerning the size 
and importance of the RFC, which 
he made*while he was testifying be- 
fore a Committee of Congress.* Sta- 
tistics concerning these corporations 
are difficult to obtain, but the Byrd 
Report, in reviewing some _ forty- 
four of these corporations, gave the 
them, 
among others. They had in 1944: 


following facts concerning 
Liabilities in excess 
of $16,000,000,000 
Borrowing power and 
outstanding guar- 
anteed obligations 
in excess of 33,000,000,000 
Outstanding loans in 
6,500,000,000 


excess of 


2. Mr. Jones testified: 


“The RFC ond its subsidiaries conduct the most 
gigantic business enterprise, or series of busi- 
ness enterprises, that the world has ever known. 
They affect the entire economy of this nation. 
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Che Byrd report pointed out that 
one of the most significant features 
of these corporations is the rapidity 
of their growth. The Reconstruction 
Finance Corporation, it is estimated, 
had approximately seven billion dol- 
lars invested in industrial plants 
through its Defense Plant Corpora- 
tion. It had subsidiary corporations 
owning about 25 per cent of the steel 
industry and substantial interests in 
aircraft, synthetic rubber, magne- 
sium, chemicals and aviation 


held 


ities than any other single owner. 


gaso- 
line. It more railroad secur- 
It was also the largest single owner 
of real estate mortgages. It had tre- 
mendous influence over agriculture, 
through its various subsidy payments. 

After two years’ study the Byrd 
Committee reported: 

The magnitude of government cor- 
porations, particularly of Reconstruc 
tion Finance Corporation and Com 
modity Credit Corporation, is now so 
great as to rival government proper. 

exercise 
than do 


In many they 


and 


cases, power! 


influence even greater 


departments 

Government corporations to a great 
degree do business in competition with 
They 
with 


private enterprise. encroach 


upon and compete business, 
which is under serious disadvantage. 
They have practically unlimited Gov 
ernment credit at low interest (in 
case of the RFC and CCC, directly 
from the Treasury at one per cent) ; 
freedom from Federal, State and local 
taxation, except taxes on real estate; 
and they enjoy the privilege of penalty 
mail and concessions similar to those 
enjoyed by regular Federal agencies. 
Add to these the prestige of a gov- 
ernment agency and business meets an 


invincible competitor. 
There is no effective over-all 


control. Alone or in certain groups, 


these corporations are autonomous. 


Although other examples of Gov- 
ernment invasion of business might 
be cited here, I have said enough 
to show that we now have Big Gov- 
ernment and that it is in Big Busi- 
ness, often in direct competition with 
private enterprise. 





The way in which they are administered from 
now on is even more important, if that is pos- 
sible, than their administration in the past, since 
the post-war adjustments will need to be most 
carefully handled in order not to destroy our 
entire business and financial structure.’’ 
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FLAWS IN THE GOVERNMENT'S CASE 
AGAINST PRIVATE ENTERPRISE 


The confused policy toward busi- 
ness, on the part of the federal gov- 
ernment, was aptly explained by 
Congressman Hatton W. Sumners, 
Vice Chairman of the TNEC, in his 
dissent from some of its major find- 
ings. He said: 
there came at that time into 
leadership a perfect swarm of people, 
looking wisely and speaking positively 


. we realized we had lost our 
way. These voluntary guides who pro- 
fessed to know the way and have all 
the answers did not know the way, 
but we did not know they did not 
know the way. We followed them 
deeper and deeper into confusion .... 


A. Mere Bigness of Private 
Business Is Not Bad 


Implicit in the Government’s argu- 


Amendments to the 


® The Immigration and Naturaliza- 
tion subcommittee of the House of 
Representatives Committee on the 
Judiciary held a hearing on June 30 
on H. R. 2286, introduced by Con- 
gressman James I. Dolliver, of Iowa, 
to amend the Nationality Act so that 
an alien applicant for citizenship 
will be required to take an oath ex- 
pressly stating that “if required, I 
will bear arms in support and defense 
of the United States.” Congressman 
Gossett, of Texas, withdrew his bill 
(H. R. 1118) to give right-of-way to 
the Dolliver bill. 

After hearing the American Le- 
gion and other proponents of the 
bill and several opponents, the sub- 
committee voted to report the bill 
favorably, with some amendments, 
to the full committee. One amend- 
ment would waive, as to applicants 
more than fifty years old, the require- 
ment of reading and speaking the 
English language. The phrase “‘if 
required” was inserted at appropri- 
ate points in relation to the arms- 
bearing provisions. Another amend- 


776 American Bar Association Journal 


ment is the suggestion that mere big- 
ness of business is bad. This was 
more than hinted at by The Presi- 
dent in 1938, as I have shown. It is 
brought to the fore by various com- 
parisons between the gross income 
of certain corporations and that of 
States and cities. Thus the gross 
revenue of the United States Steel 
Corporation in 1930 is stated to be 
approximately twice as large as that 
of New York City. Other similar 
examples are cited. 

I respectfully suggest that these 
figures are not in point, because 
private corporations should be com- 
pared with the Government corpora- 
tions, Also the old adage “That gov- 
ernment is best which governs least” 
The real 
question is: Do these large private 


is, I believe, still good. 


corporatians Constitute monopoly or 
engage in monopolistic practices? 
There are many types of business 


ment authorizes the “de-naturaliza- 
tion” of a naturalized alien who re- 
fuses to bear arms if called on to 
do so. 

In spite of the decisions of the 
Supreme Court prior to the Girou- 
ard case (see 33 A.B.A.J. 95; Febru- 
ary, 1947), the opponents of the bill 
argued that it would be an unconsti- 
tutional restraint on religious free 
dom for the Congress to attach an 
arms-bearing condition to the natu- 
ralization of an alien. The privilege 
of any citizen, native or naturalized, 
to claim the status of a ‘‘conscientious 
objector” is not taken away by the 
bill. The statement of the American 
Legion in support of the bill said, 
in part: 

We support H. R. 2286 on the pre- 
mise that citizenship by naturalization 
is the highest privilege we can bestow 
on aliens, and that the naturalization 
procedure ought to be so fortified that 
those admitted to American citizenry 
will be citizens in fact as well as in 
name. Only such persons should be 
admitted to citizenship as are well dis- 
posed to the good order and happiness 
of the United States and who are in 


teen manufacturing 


which require large accumulations 
of capital in order to produce most 
efficiently. This is particularly true 
in the heavy industries. The efh- 
ciencies of large-scale operation are 
usually so decisive over handicraft 
operation that most of it cannot be 
conducted on a small scale, except 
at prohibitive cost to the consumer. 

This point is apparently not under- 
stood by Government 
agencies. The Committee on Small 


reporting 


Business of the House of Represent- 
atives (Kefauver—December 27, 1946) 
commencing at page 103, lists nine- 
industries in 
which the concentration is said to 
be greatest. The first is the automo- 
tive industry. The report states, how- 
ever, that there are three large com- 
panies, General Motors, Chrysler and 
Ford, and several others. It is a 
matter of common knowledge that 
recently at least one company with 

(Continued on page 848) 
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fact attached to the principles of the 
Constitution of the United States. The 
obligation to bear arms has been in- 
ferred, historically, from the present 
law until the Girouard decision in 
April of 1946. This bill will in effect 
negative this decision and put express- 
ly into the Act the provision which 
the Court long said was there. 
Comparatively few people would 
elect of their own choice to go into 
battle; but when the good of the whole 
requires it and the Congress as our 
constituted authority has so deter- 
mined in its declaration of war, appli- 
cants for naturalization should share 
the same responsibility as native citi- 
zens in defending the liberties that are 
jeopardized in any war. Certainly ap- 
plicants for naturalization should not 
be permitted to evade their responsi 
bility by any doubtful construction of 
the law, which had historically been 
construed contrary to the recent de 
cision of the Court. In the preamble 
to our Constitution, it is stated that 
the Constitution was ordained and es- 
tablished to provide for the common 
defense. Certainly that is one of the 
outstanding principles to which an 
applicant for citizenship ought will- 
ingly to be attached when he seeks this 
high privilege of American citizenship. 
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Military Government Courts: 





Law and Justice in the American Zone of Germany 


by Eli E. Nobleman «+ of the New York Bar 


® An informative description of the organization and func- 
tioning of the MG Courts in Germany under the American 
occupation, with an earnest statement of the responsibility of 
the American Bar for the future functioning of these tribunals, 
has been written by a New York lawyer who sat as a judge 
in more than 1000 cases in these Courts, served as a prosecutor 
in many cases, and as Chief of the German Courts Branch 
of the Office of MG for Bavaria assisted in the reorganization 
of the German judicial system and the re-establishment of 
German Courts in Bavaria. Mr. Nobleman's facts and figures 
are the latest that are available from official sources, as to 
the nature and volume of the cases tried by the MG Courts. 

He was educated at New York University (B.A., 1936; LL.B., 
1939; LL.M., 1941), and had completed in 1942 his work for a 
J.S.D. degree. Admitted to the Bar in 1939, he practised law in 
New York until 1941, when he became law secretary to the 
judges of the United States District Court for the Southern 
District of New York. He was inducted into the Army of the 
United States in 1942, served with G-2 of the 100th Infantry 
Division, and attended the MG Training School at Lehigh 
University. He received a direct field commission in Germany 
in 1945 and served as MG criminal investigator for G-5, Ist 
Army. His work in many capacities as to the MG Courts and 


the reorganization of the German judicial system followed. 
Our photograph shows him while presiding over a MG Court. 

He is a member of our Association and of the American 
Society of International Law and the Federal Bar Association. 
Since his return to the United States he has been in the Claims 
Division of the Department of Justice, to which he was first 
appointed in 1942, and is lecturing on Military Government 
in American University. 

The MG Courts described by Mr. Nobleman should be looked 
on as an important part of the presently critical issues as to 
the future efficiency of American administration in Germany. 
The best way to instill law, order, justice, free private enter- 
prise, and humane treatment of human beings, in lands on the 
frontier of resistance to the “police state” on the continent, 
is for Americans to exemplify those characteristics in their 
administration. “We need the best brains we can get to come 
here from America to help on this job, declared General 
Lucius D. Clay, United States Military Governor, in Berlin 
on July 2. “The peace of the world and its future institutions 
may very likely be settled here. Many of our best men are 
returning home, and we have great difficulty in getting the 


right sort of men to come over for any length of time.” 





* 
tion and maintenance of law and 















® More than two years have elapsed 
since the first American Military Gov- 
ernment (MG) Courts began to func- 
tion in the United States Zone of 
Germany. Little or no attention has 
been paid to this work so important 
for law and justice. News items have 
at times described in our press the 
sentences imposed in particular cases. 
By and large, agi llld no infor- 
mation as to the operations, func- 
tions and problems involved in the 
administration of these Courts has 
been made available generally to the 


public or the profession of law.' To 


acquaint members of the Bar with 
problems faced by those who ad- 
minister and serve on MG Courts 
in Germany, an examination of the 
organization, functions and problems 
of these Courts is necessary. A prim- 
ary objective of MG was the restora- 





1. For a fuller discussion of problems involved 
in the administration of justice in the United 
States Zone, see my article on ‘The Administration 
of Justice in the United States Zone of Germany,’ 
8 Fed. B.J. 70-97 (1946). A description of the 
operations of MG Courts is in a note | wrote for 
40 Am. J. Int. L. 803 (1946). 

2. Military Government Regulations 5-100a, 
hereinafter cited as ‘‘MGR"'; established by the 
Theater Commander by Letters, Headquarters, 
United States Forces, European Theater, AG 014.1 


order in the occupied area.? This was 
no small task. Since September of 
1944, MG Courts have tried more 
than 220,000 cases. Approximately 
6,629 were tried by General and In- 
termediate Courts in 1946, and 





GEC-AGO, dated August 10 and 18, 1945. They 
prescribe policies and procedures for the MG of 
the United States Zone. 

3. See: ‘ Monthly Report of the Military Gover- 
nor, U. S. Zone, Legal and Judicial Affairs,"’ April 
20, 1946, No. 9, page 4; Ibid. September 20, 
1946, No. 14, page 26; Ibid. January 1-February 
28, 1947, No. 20, pages 4-5; “Special Report of 
the Military Governor, U. S. Zone, German and 
Military Government Courts,’ January, 1947, pages 
6, 9. 
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152,907 by Summary Courts.* During 
January and February of 1947, Gen- 
eral and Intermediate Courts tried 
1514 cases and Summary Courts tried 
20,7645 By July of 1945, when the 
permanent occupation organization 
for the United States Zone (OMGUS) 
(as distinguished from the tactical 
command (SHAEF) ), began to tunc- 
tion, 343 MG Courts were function- 
ing in the American Zone and more 
than 15,000 cases had been tried since 
the invasion of Germany.® More than 
two-thirds of these involved minor 
offenses such as curfew and _ travel 
violations. Theft and illegal posses- 
sion of Allied property accounted 
for sixteen per cent of the convic- 
tions. More tian ninety per cent 
of the cases tried in General and 
Intermediate Courts before Novem- 
ber of 1945 involved either false 
statements made on questionnaires 
required under the denazification 
program’ or unauthorized possession 


of firearms. 


Changes in the Nature and 
Volume of Cases Tried 


During 1946, curfew and travel vio- 


lations in tae Summary Courts 


dropped considerably. Theft and il- 


4 Special Report of the Military Governor, 
U. S$. Zone, German and Military Government 
Courts,’ January, 1947, pages 6, 9. 

5. ‘“‘Monthly Report of The Military Governor, 
Legal and Judicial Affairs,’ January 1-February 20, 
1947, page 5. 25,474 cases were tried by Military 
Government Courts during March and April of 
1947. Monthly Report of the Military Governor, 
U. S. Zone, Statistical Annex, May 8, 1945-March 
31, 1947, No. 21, page 93; Ibid. April 1-30, 1947 
No. 22, page 80 

6 Monthly Report of the Military Governor, 
U.S. Zone, Legal and Judicial Affairs,"’ September 
20, 1946, No. 14, page 1 

7. All persons employed by either Military 
Government or German pubMc agencies are re 
quired to fill out personnel questionnaires (Frage- 
bogen) which reflect their backgrounds, personal 


histories, political affiliations and activities, and 
other pertinent data 


8. Supra; Note 6, pages 11, 12 
9. Supra; Note 4, page 6 
10. Supra; Note 4, page 2. These crimes are 


forth in Ordinance No. 1 Military Govern- 
ment—Germany, Supreme Commander's Area of 
Control; ‘Crimes and Offenses MGR 23-214, 
promulgated by the Supreme Commander immedi- 
ately after the entry of the Allied Forces into 
Germany in September of 1944. The Ordinance 
contains two Articles. Article | deals with capital 
offenses and includes such crimes as espionage, 
sabotage, armed attack on or resistance to the 
Allied Forces, killing or assaulting any member 
of the Allied Forces, unlawful or unauthorized 


possession or use of firearms, ammunition or ex 
plosives, plunder, pillage or looting, etc. Most of 
the prosecutions under this Article have been for 
unlawful possession of firearms. Article II lists 
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legal possession of Allied property 
rose to more than twenty per cent 
of the total 
crimes included illegal border cross- 


convictions.2 Other 


ing, disobedience of MG laws, orders 
and proclamations, unlawful posses- 
sion of deadly weapons, failure to 
have a valid identification card, false 
statements to MG, unlawful wearing 
of an Allied uniform, and acts to the 
prejudice of good order and secur- 
ity.1° Juvenile cases, which are gen- 
erally tried in Summary Courts, de- 
clined from a high of 1,117 in Au- 
gust of 1946 to 323 in December of 
that year—almost seventy per cent."! 

During the same period, forty-one 
per cent of all convictions in Inter- 
mediate and General Courts in- 
volved the unauthorized use or pos- 
session of firearms. Theft and illegal 
possession of Allied property ac- 
counted for eleven per cent, falsifica- 
tion of questionnaires and false 
statements to MG almost twenty per 
cent,!? acts prejudicial to the good 
order and security of MG six per 
cent. Miscellaneous cases were the 
balance.'? Unlike Summary Courts, 
which showed some slight decrease 
in their case load during 1946, In- 
termediate and General Courts tried 


offenses which are punishable by any penalty other 
than death. They include disobedience of any 
proclamation, law ordinance, notice or order of 
the MG, circulation without a permit, failure to 
be in possession of a valid identity card, bribery, 
corruption or intimidation of members of or per- 
sons acting on behalf of MG; unauthorized pos 
session or control of property of the Allied Forces, 
knowingly making false statements to any member 
of the Allied Forces in a matter of official concern, 
false assumption of authority from the Allied 
Forces or wrongful possession or control of an 
Allied uniform, resisting arrest, etc 

11. Supra; Note 4, page 4. Juvenile cases 
represented only about 5.5 percent of the total 
convictions for the year. 

12. Supra; Note 4, page 9. 

13. Supra; Note 4, page 8 

14. Supra; Note 4, page 7 

15. Supra; Note 4. Of the 1514 cases tried 
by General and Intermediate Courts in January 
and February of 1947, some 1165 or 76 per cent 
resulted in convictions. Of the 20,764 Summary 
Court cases tried during that period, 16,645 or 
80 percent resulted in convictions. See supra, 
Note 5, of the 25,474 cases tried during March 
and April of 1947, 21,569 or 85 per cent resulted 
in convictions. Supra; Note 5. These are the latest 
figures available from the European theater 

16. Supra; Note 4, pages 3, 7. In January of 
1946, there were 298 Summary Courts and 33 Gen 
eral and Intermediate Courts. By December of 
1946, there were only 214 Summary Courts and 
36 General and Intermediate Courts in the United 
States Zone. 

17. Supra; Note 4, page 1; Note 6, page 10. 
In December of 1945, the Minister-President of 
Bavaria received the approval of MG to enact 





an increasingly larger number of 
persons during the year, with peaks 
of 848 in August and 727 in Novem- 
ber, 1946.14 Approximately eighty- 
one per cent of the cases tried by all 
Courts during the year resulted in 
convictions.!® 

By December of 1946, only 250 
MG Courts remained in operation, 
as compared with 343 in July of 
1945.16 This decrease was the direct 
result of the granting of concurrent 
jurisdiction, in certain types of cases, 
to newly-opened German courts in 
January of 1946.17 This transferred 
a considerable burden to the German 
authorities and enabled the MG 
Courts to clear their calendars more 
rapidly. 


Original Suspension of German Courts 
and Creation of MG Courts 


On the arrival of the Allied Forces 
in Germany, General Eisenhower, 
the Supreme Commander, promul- 
gated Proclamation No. 1,!8 which 
provided among other things that 
all German Courts in the occupied 
territories were suspended.'® It fur- 
ther stated that “All persons in the 
occupied territory will obey immedi- 
ately and without question all the 


as German legislation 21 paragraphs of Ordinance 
1, Article 2. In January of 1946, all Legal Officers 
in Bavaria were given notification of the German 
legislation by the Chief Legal Officer of Bavaria. 
(See letter, office of Military Government for 
Bavaria, file AG 014 GNMCU—4, subject: ‘‘Juris- 
diction of Amtsgericht,’’ January 2, 1946). Similar 
action was taken in the other two Laender— 
Wuerttemberg-Baden and Hesse. Legal Officers 
were advised that this legislation in no way altered 
their power to remove to MG Courts any cases 
affecting the security, interest or prestige of the 
Government of the United States, or any case in 
which it was felt that for any reason whatever, 
a proper trial would not be afforded the accused 
in the Amtsgericht (lowest German Court of orig- 
inal jurisdiction). 

18. Military Government—Germany, Supreme 
Commander's Area of Control, Proclamation No 
1, MGR 23-200. 

19. Supra; Note 18. At the same time, Gen- 
eral Eisenhower promulgated Law No. 2, Military 
Government—Germany, Supreme Commander's 
Area of Control, Law No. 2, ‘‘German Courts, 
MGR 23-202. By its terms all German Ordinary 
and Administrative Courts were temporarily sus- 
pended. Special and Party Courts and Tribunals 
were dissolved, and authority was provided for 
the re-opening of the ordinary civil and criminal 
Courts when and t@#the extent specified by the 
MG. The qualifications of German judges, prose- 
cutors, notaries and lawyers were also set forth 
Proceeding under this law, German Courts began 
to re-open under MG supervision as early as 
July of 1945. By March of 1946, the Theater 
Commander reported that all authorized German 
Courts in the Zone had been re-opened. See: 

Monthly Report of the Military Governor, U. S. 
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enactments and orders of Military 
Government. Military Government 
Courts will be established for the 
punishment of offenders.”?° 
Ordinance No. 2,7! promulgated 
at the same time, established the MG 
Courts “for the trial of offenses 
against the interests of the Allied 
Forces” and set forth their jurisdic- 
tion, powers and procedure, as well 
as the rights of accused persons ap- 
22 The Courts 
created were of three types: General 


pearing before them. 


MG Courts could impose any lawful 
sentence including death; Intermedi- 
ate Courts could impose any lawful 
sentence except death, imprisonment 
in excess of ten years or fines in 
excess of $10,000; Summary Courts 
were limited to prison sentences of 
one year or fines up to $1,000 or 
both.?? Members of MG Courts were 
required to be officers of the Allied 
Forces or civilian MG officials of 
United States citizenship.*4 


Membership and Jurisdiction 
of MG Courts 


Ordinance No. 2 provided that Gen- 
eral MG Courts should consist of 
not less than three members.?° In- 
termediate and Summary Courts were 


to consist of one or more members.2® 


Zone,’’ April 20, 1946, No. 9, page 1. There 
are presently 366 German Courts in operation 
in the Zone, trying both civil and criminal cases. 
See Supra, Note 4, page ]. 

20. Supra; Note 18 

21. Military Government—Germany, Supreme 
Commander's Area of Control, Ordinance No. 2, 
Military Government Courts,"’ MGR 23-215. 
22. Article V of Ordinance No. 2 provides that 
every accused shall be entitled to have in advance 
of trial a copy of the charges upon which he is 
to be tried; to be present at his trial; to give 
evidence and to examine or cross-examine any 
witness; to consult a lawyer before trial and con- 
duct his own defense or to be represented at the 
trial by a lawyer of his own choice, subject to 
the right of the Court to debar any person ap 
pearing before the Court; in any case in which a 
sentence of death may be imposed, to be repre- 
sented by an officer of the Allied Forces, if he 
is not otherwise represented; to bring with him 
to his trial such material witnesses in his defense 
as he may wish, or to have them summoned by 
the Court at his request, if practicable; to apply 
to the Court for an adjournment where necessary 
to enable him to prepare his defense; to have the 
proceedings translated, when he is otherwise un- 
able to understand the language in which they 
are conducted; and in the event of conviction, 
within the time fixed by the Rules of Military Gov 
ernment Courts, to file a petition setting forth the 
grounds why the findings and sentence should be 
set aside or modified. These rights are printed 
on the reverse side of the summons and charge 
sheet forms, copies of which are served upon the 
accused in advance of trial. 





In actual practice, however, Sum- 
mary Courts consist of only one 
member and intermediate Courts 
are composed of two and sometimes 
three members, except that where a 
member of the Court is a lawyer, he 
may sit alone. General Courts are 
usually composed of three lawyers 
where they are available. Where they 
are not, one member of the Court 
is always a lawyer and he serves as 
law member and legal adviser to the 
President. 

MG Courts have jurisdiction over 
all offenses committed in the United 
States Zone against the legislation 
enacted by the Control Council, MG, 
the existing German law, or German 
legislation hereafter duly enacted, 
and the laws and usages of war.** 
Although MG Regulations make no 
mention of the jurisdiction of MG 
Courts over German civil litigation, 
they would have such jurisdiction if 
the Theater Commander chose to 
exercise it.25 Criminal prosecutions 
under German civil law will nor- 
mally be brought in MG Courts only 
when the accused is a United Nations 
national or a_ person assimilated 
thereto, or where the offense results 
in injury or death to the person or 
property of a member of the United 
23. Supra; Note 21, Art. Ill, pars. (a), (b), (c), 
MGR 5-300.5, 300.6, 300.7. It should be noted 
that within the limits of the powers of any Court, 
both a term of imprisonment and a fine may be 
imposed for the same offense, and that a further 
term of imprisonment within the powers of the 
Court may be imposed upon default of payment 
of the fine. MGR 5-331c; supra, Note 21, Art. III 
Par. 3(d). In addition to or in lieu of sentence of 
fine, imprisonment or death (within its powers) a 
MG Court may make such orders with respect to 
the person of the accused and the property, prem 
ises, or business involved in the offense as are 
appropriate and authorized by the Rules of Mili 
tary Government Courts. The Court also has power 
to impound money or other objects, grant bail 
and accept and forfeit security therefor, order 
arrest, compel the attendance and order the de 
tention of witnesses, administer oaths, punish for 
contempt, and such other powers as may be 
necessary and appropriate for the due adminis 
tration of justice. MGR 5-331d(1); supra, Note 21, 
Art. Ill, par. 3f{e). 

24. Supra; Note 21, Art. IV, par. 4 

25. Supra; Note 21, Art. IV, par. 5. 

26. Supra; Note 25 

27. MGR 5-300.3. On May 21, 1946, the Military 
Government promulgated Ordinance No. 6, ‘‘Mili 
tary Government Court for Civil Actions,’ which 
provided for the establishment of a Court to 
adjudicate controversies arising out of the owner 
ship or operation of automobiles by American 
nationals. This Court, which is composed of three 
American attorneys, has its headquarters at Stutt 


gart but sits at various places as the occasion 
demands. See: “Monthly Report of the Military 
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ELI E. NOBLEMAN 
States Forces or a citizen of the 


United Nations, or when the case 
is one in which MG has a direct 
interest.?9 


A New System of ‘‘Speed Courts’’ 
for Minor Infractions 
Recently a new system of stream- 
lined justice has been set up in the 
Zone to accelerate disposal of many 
of the 13,000 cases which come be- 
fore the zonal Courts each month. 
The series of Schnellgerichte (‘speed 
Courts”’),2° which really are screen- 
ing Courts, have jurisdiction over 
such comparatively minor infractions 
Governor, U. S. Zone, Legal and Judicial Affairs, 
July 20, 1946, No. 12, page 3; Ibid. September 20, 
1946, No. 14, page 12. This is the first instance 
where a MG Court was authorized to handle 
other than criminal cases 

28. ‘At his discretion, the Theater Commander 
may confer jurisdiction upon Military * * * Courts 
to hear and determine civil cases or may establish 
separate Courts for such cases and may issue 
such regulations as to them and to the execution 
of their judgments and decrees as he may deem 
proper.'’ War Department Field Manual 27-5, 
Military Government and Civil Affairs,"' Decem- 
ber 22, 1943 

29. MGR 5-300.3 MGR 20-201 defined ‘“‘persons 
assimilated to United Nations nationals in status’’ 
as persecutees whose loyalty to the Allied cause 
is established, neutral displaced persons as au 
thorized, and stateless persons. On October 15, 
1946, Amendment No. 2 to Military Government 
Law No. 2 (German Courts) was promulgated. The 
amendment re-defined the jurisdiction of the Ger- 
man Courts, and permitted them to hear civil 
suits involving certain categories of United Nations 
nationals (displaced persons) without prior ap- 
proval of MG. The net result of this amendment 
was that, in general, United Nations displaced 
persons are now subject to the jurisdiction of Ger- 
man Courts in civil suits, if it is shown that they 
intend to remain in Germany. See: ‘Monthly 
Report of the Military Governor, Legal and Judicial 
Affairs," September 1-October 31, 1946, No. 16, 
page 2; MGR 23-202.6. 

30. Military Government Weekly Information 
Bulletin No. 84, Office of Military Government 
for Germany, U. S., March 17, 1947, page 17. 
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of MG enactments as certain types of 
illegal border crossings, failure to 
possess an identity card, or entry 
into a prohibited area without a 
pass. The operation of these Courts 
is similar to that of our Magistrate’s 
Courts. Within twenty-four hours 
after a person is arrested, he is 
brought before the Schnellgericht. 
If his case is minor and can be dis- 
posed of summarily, the Court will 
decide it immediately and punish 
him, if guilty, within the limits of its 
jurisdiction, which is imprisonment 
not exceeding fourteen days or a fine 
not in excess of 140 Reichsmarks. If 
the Court finds the accused not 
guilty, the case is dismissed. Where 
the case is found to involve a more 
serious violation, it is referred to the 
regular Summary Court.*! 

This system, not yet in operation 
throughout the Zone, has been effec- 
tive in reducing Summary Court 
calendars and the burden on German 
prisons, where arrested Germans are 
held in custody pending trial by MG 
Courts. It has been particularly help- 
ful in the larger cities where the 
amount of crime is considerable. To 
date, Schnellgerichte are in opera 
Javaria and 
Wuerttemberg-Baden. The United 


tion in the States of 


States sector of Berlin has a screening 
Court, but it does not finally dispose 
of minor cases, as is done in Bavaria 
and Wuerttemberg-Baden. The 
states of Hesse and Bremen have not 
yet adopted the Schnellegricht sys- 


tem." 


Factors Influencing the Procedures 
Adopted for MG Courts 


The procedures followed in MG 
Courts in the United States Zone of 
Germany represent aanixture of pro- 


31. The first Schnellgericht to function in the 
United States Zone was established in Munich in 
November of 1945, for the purpose of sifting out 
the minor cases from the more serious ones, thus 
affording accused persons a speedy and immediate 
hearing. It was started originally as an experiment, 
in an effort to clear the congestion of prisons 
and MG Court calendars which prevailed in 
Munich, a city with population of nearly one 
million inhabitants. It was found to be so efficient 
in Munich, where it hears approximately 2400 
cases a day, that another Schnellgericht was es- 
tablished in Augsburg in August of 1946. 

32. Wuerttemberg-Baden established the 
Schnellgericht system in November of 1946. See 
supra, Note 29. 

33. Civil Law, as used here, refers to the 
Continental system based upon the Roman Law. 
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cedural principles of Anglo-Ameri- 
can, Army Courts-Martial, and Civil 
Law.3? I have made elsewhere an 
analysis of the actual operation of 
the system.°* A brief examination of 
circumstances leading to its develop- 
ment may be interesting. 

When plans for MG Courts were 
formulated in 1943, three major con- 
siderations had to be taken into ac- 
count as to procedure: First, Con- 
tinental people would not be able to 
comprehend the Anglo-American sys- 
tem with its pleas, privileges and im- 
munities, and other fundamental 
safeguards. Secondly, there was a lack 
of training in and understanding of 
Continental procedures on the part 
of MG Officers and Court Officers.*® 
Thirdly, a majority of the American 
officers who were to serve as judges 
on MG Courts were not lawyers. 
Technical requirements thus had to 
be kept at a minimum and a com 
promise worked out, in order to 
promulgate a system of procedure 
which would have at least two attri- 
butes: It had to be capable of com- 
prehension by Germans appearing 
before the Courts, either as defen- 
dants, witnesses or attorneys; and it 
had to be something which MG off- 
cers would be able to handle—simple 
enough and sufficiently free from 
legal technicality to enable the com- 
prehension and administration of it 
by officers who were not legally 
trained. 


Manuals and Rules of Practice 

for MG Courts 

A Technical Manual for Legal Off- 
cers was issued in October of 1944.36 
Two sections of this Manual dealt 
with phases of procedure in MG 
Courts. One section, entitled Rules 


34. ‘‘Procedure and Evidence in American Mili- 
tary Government Courts in the United States Zone 
of Germany" 8 Fed. B.J. 212-248 (1946). 


35. MG Legal and Court Officers were not 
lawyers. in most cases. During the post-surrender 
or permanent occupation phase, every effort was 
made to obtain for this work as many lawyers as 
possible. Each MG team had a Legal Officer, 
who sometimes sat on MG Courts, but who had 
certain prescribed duties in connection with the 
reconstitution and control of the German Legal 
and Judicial System. Where lawyers were avail- 
able, they were placed in these assignments. 

36. Technical Manual for Legal and Prison 


Officers, October, 1944, SHAEF (Supreme Head- 
quarters, AEF). 


37. Supra; Note 36, Document XII A: ‘‘Rules 


of Military Government Courts, con- 
tained various procedural provisions, 
as to preliminary proceedings, trial 
procedure in Summary and _ Inter- 
mediate Courts, rules of evidence, 
etc.37 The other section, entitled 
Guide to Procedure in Military Gov- 
ernment Courts, contained general 
provisions relating to the conduct 
of trials and proceedings, and dealt 
also with such matters as jurisdiction, 
personnel, the making of the record, 
sentences and petitions for review.*8 
This was followed in June of 1945 
by a second edition, substantially the 
same in form and content, and in 
November of 1945, by Title 5 of the 
Military Government Regulations, 
entitled “Legal and Penal Adminis- 
tration.”89 Title 5 contains all of the 
material previously included in the 
Technical Manual for Legal and 
Prison Officers,#° with revisions, 
omissions and additions, and a sec- 
tion entitled Rules of Practice in 
Military Government Courts, which 
has in a sense codified the procedural 
provisions into one section.*! 

The Rules of Practice on Military 
Government Courts provide for the 
commencement of proceedings,** at- 
tendance and of wit- 
nesses,*? preparation and preferment 
of charges,** arraignment and plea,*® 


detention 


interrogation of the accused,*® entry 
of plea,*? procedure on plea of guilty 
or not guilty,#8 and general trial pro- 
cedure.*®, Special provision is made 
for the handling of juvenile offend- 
ers®® and insane persons.51 


The Rules of Evidence 

for MG Courts 

The rules of evidence, as known in 

British and American Courts or as 
(Continued on page 851) 


of Military Government Courts’’ (revised Novem- 
ber 15, 1944). 

38. Supra; Note 36, Document XII C: ‘Guide 
to Procedure in Military Government Courts"’ 
(revised November 15, 1944). 

39. MGR 5-320-339. 

40. Supra; Note 36. 

41. Supra; Note 39. 

42. MGR _ 5-302.1—302.4. 

43. MGR 5-303-303.3. 

44. MGR 5-323. 

45. MGR 5-324. 

46. MGR 5-327.5, 354.3. 

47. MGR 5-324.5. 

48. MGR 5-325, 326. 

49. MGR 5-327.1-7, 328. 

50. MGR 5-336.1-2. 

51. MGR 5-335. 
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Amendments To Be Voted On: 


Notice of Changes in Constitution and By-Laws 


® Only such amendments of the Constitu- 
tion and By-laws of the Association as 
are believed to be needed at the present 
time will be submitted by the Rules and 
Calendar Committee for action by the 
Assembly and the House of Delegates in 
Cleveland on September 22-26. The time 
of the Assembly and House will be saved 
for vital issues which confront our pro- 
fession and country. Several amendments 
which are looked on as in the category 
of presently-needed changes have been 
filed by the Committee. Due notice of 
them is published below, so that they 
may be studied by all members of the 
Association in advance of the meeting. 
A brief explanation as to the principal 


changes follows: 





® The proposed amendment of Ar- 
ticle II of the Constitution, as to 
qualifications for membership in the 
Association, is offered by the Rules 
and Calendar Committee to meet 
several situations. Article II now pro- 
vides that 
Any person who is a member in 
good standing of the Bar of any State 
or Territory of the United States, or 
of any of the territorial group, or of 
any Federal, State or territorial court 
of record, shall be eligible to member- 
ship in this Association, on endorse- 
ment, nomination and election as pro- 
vided in the By-Laws of the Associa- 
tion. The term “State” wherever used 
in this Constitution and By-Laws shall 
include each the District of Columbia, 
the Territory of Hawaii, and the Ter- 
ritory of Puerto Rico. 
For this it is proposed to substi- 
tute a provision that “any person 
who has been admitted to the Bar 


of any State” (as defined) “and is of 
good moral character shall be eligi- 
ble to membership”—the full provi- 
sion may be read below. The changes 
are offered because the Philippines 
are no longer territory of the United 
States; Puerto Rico and Hawaii have 
the status of States as to their rep- 
resentation in the House of Del- 
egates, and the number of lawyers 
in the Canal Zone is too small to 
make an appropriate unit or a “tie- 
in” with Alaska. So it is proposed 
to re-define ‘“State’’, eliminate the 
“territorial group”, give Alaska the 
same representation as Hawaii and 
Puerto Rico, and enable lawyers in 
the Philippines to remain in our 
Association if they wish, because of 
the importance of maintaining close 
ties despite the political indepen- 
dence of their country. 

The third, fourth, fifth, and sixth 
proposals to amend the Constitution 
and the first and second proposals 
to amend the By-laws do nothing but 
conform the language thereof to the 
new definition, except that the fifth 
also eliminates a final sentence which 
had application only until Febru- 
ary 1, 1937. 

The re-definition as to eligibility 
for membership is looked on by its 
proponents as also solving a problem 
of membership about which there 
has been difficulty. Lawyers of good 


character may have lost their “good 
standing” at the Bar of their State 
through 
whatever to do with their character 


reasons having nothing 


or ability. They may move to an- 


other State or may be stationed in 


legal work in foreign countries for 
their country or for private clients, 
and may thus be abroad for years. 
The number in this category is in- 
creasing; their membership and in- 
terest in our Association are highly 
desirable, wherever they are. Yet 
they may fail to keep up the pay- 
ment of the substantial dues of the 
integrated Bar of the State from 
which they came. The present lan- 
guage of Article II bars or makes 
dificult their membership in our 
Association. 

The proposal is to make eligible 
a person who “has been” admitted 
to the Bar and is of good moral 
character. A special Committee on 
Admissions would “screen’’ and pass 
on the endorsed applications of all 
persons of this special status. This 
procedure is deemed sufficient to 
exclude any undesirable former 
members of the Bar. 

William L. Ransom, a member of 
the Rules and Calendar Committee, 
has joined in the filing, in order 
to bring up the amendment for con- 
sideration. He dissents from the 
others in the Committee as to the 
method proposed for dealing with 
the situation. He does not think that 
eligibility to membership in our As- 
sociation should be opened to all 
persons who “have been” members 
of the Bar of any State but have 
since resigned, been disbarred, or 
dropped or expelled from an inte- 
erated Bar for non-residence or non- 
payment of dues, etc., and so are no 
longer members. He prefers the pres- 
ent restriction of membership to 
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those who “‘are’’ members of the Bar 
in good standing, with express spe- 
cial provisions to take care of Amer- 
ican lawyers residing and working 
abroad for long periods, lawyers in 
the Philippines, etc. 

Beyond this issue as to the form 
of amending Article II, the Rules 
and Calendar Committee, of which 
Charles M. Lyman, of New Haven, 
Connecticut, is the Chairman, has 
recommended transposition un- 
changed to Article II of the present 
Article XI and the renumbering of 
the remaining Articles, thus putting 
in one place the provisions concern- 
ing membership. 

Ihe first four proposed changes 
in the By-laws give effect to the fore- 
going and to the completed estab- 
lishment of the Section of Labon 
Relations Law. The fifth proposal 
is substantively new. For some years 
the Committee has been studying 
the problem of better integration, 
planning and continuity in the work 
of the Association. Worth-while ob- 
jects which fail of fruition in a single 
year are put aside upon a change in 
the presidency. Efforts are dupli- 
cated by different units of the Associ- 
ation, through lack of correlation. 





Confusion would be lessened if there 
were constituted a group with a duty 
of study, planning and recommend- 
ing, but without power to put in ef- 
fect. The recommendation in its 
present form (exclusive of the alter- 
native) has been under discussion by 
the Committee for more than a year. 

The Committee has gone outside 
of its membership in the study of 
this problem. There have been op- 
posing views as to the creation of a 
Committee on Scope and Correlation 
of Work. 
group would be taking over work 


It was said that such a 


of the Board of Governors. No pow- 
ers would be conferred by the pro- 
posal, beyond long-range study and 
recommendation, which the Board 
rarely has time to do. 

There has been some difference of 
opinion as to whether the members 
of such a Committee ought to be 
elected by the Assembly or by the 
House of Delegates. To enable a de- 
cision by both bodies, an alternative 
to subparagraph (b) is presented. 
Under either, a complete change in 
personnel in any one year is pre- 
vented. 

The final proposal by the major- 
ity in the Rules and Calendar Com- 


To the Members of the American Bar Association and 


I. 
Notice is hereby given that Tap 
pan Gregory of Illinois, 
Charles M. Lyman of New Haven, 


Chicago, 


Connecticut, George M. Morris of 
Washington, D. C., William L. Ran- 
som of New York City, and W. E. 
Stanley of Wichita, Kansas, members 
of the Association and members of 
the Committee on Rules and Calen- 
dar of the House of Delegates, have 
filed with the Secretary of the Associ- 
ation the following amendments to 
the Constitution of the Association: 
(1) Amend Article II to read as 
follows: 
ARTICLE I] 
MEMBERSHIP 
Section 1. Qualifications.—Any 
person who has been duly ad- 
mitted to the Bar of any State and 
is of good moral character shall be 
eligible to membership in the As- 
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sociation. Any eligible person 
may, on endorsement, nomination 
and election as provided in the 
By-Laws, become a member of the 
Association. Provision for special 
classes of membership may be 
made in the By-Laws. The term 
“State”? wherever used in this Con- 
stitution or in the By-Laws shall 
include any State or Territory of 
the United States, and the District 
of Columbia. 

Section 2. Resignation of Mem- 
bers.—A member not in default in 
payment of dues, and against 
‘whom no complaint or charge is 
pending, may at any time file his 
resignation in writing with the 
Secretary, and it shall become effec- 
tive as of the date it was filed when 
accepted by the Board of Gover- 
nors. The Board of Governors 
may reinstate any member who has 











mittee is based on the actual ex- 
perience, and on the recommenda- 
tion and request, of the Board of 
Governors. Under the present pro- 
vision, the granting of permission 
to represent the Association, in Court 
or elsewhere, leaves the Board pow- 
erless to have any say as to what may 
be stated later in whatever brief is 
presented in the name of the Associa- 
tion. The new provision would re- 
quire the approval of any brief, be- 
fore it is filed, by the Board or such 
of its members as it may give the 
power to act for it for the purpose. 

William L. Ransom, of the Com- 
mittee, is of the opinion that the 
filed proposal is too broad, and 
should relate only to briefs before 
Courts and administrative agencies. 
He points out that appearances and 
briefs before legislative Committees 
are almost always to effectuate ex- 
press action of the House of Del- 
egates as to a proposed bill, and that 
in such instances the brief does not 
ordinarily need approval. 

By-law Amendments filed by the 
Board of Editors in relation to the 
JouRNAL are dealt with on an edi- 
torial page in this issue. 


of the House of Delegates 


resigned, on his written applica- 
tion for reinstatement, without re- 
electing him, if his application is 
filed within one year after the ac- 
ceptance of his resignation by the 
Board of Governors. 

Section 3. Expulsion and Rein- 
statement of Members.—The Board 
of Governors may censure, suspend 
or expel any member for cause 
after a hearing, or may suspend or 
drop from membership any mem- 
ber for non-payment of dues. Any 
member suspended, expelled or 
dropped from membership may be 
reinstated by the affirmative vote 
of a majority of the members of 
the Board of Governors. 

Section 4. Cessation of Property 
Interest.—All right, title and inter- 
est, both legal and equitable, of a 
member in and to the property of 
the Association shall cease and 
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determine in the event of any or 
either of the following: (a) the ex- 
pulsion of such member; (b) the 
striking of his name from the roll 
of members; (c) his death or res- 
ignation; (d) his transfer to the 
special list of members. 

2) Renumber Articles XII, XIII 
and XIV so as to read XI, XII and 
XIII. 

(3) Amend Article VI Section 4 
of the Constitution to read as fol- 
lows: 

Section 4. State Delegates.— 
There shall be one State Del- 
egate in each State. Each State 
Delegate shall be the Chairman 
of the delegate group from his 
State in the House of Delegates. 
(4) Amend Article VI Section 5 of 

the Constitution so as to eliminate 
from lines 5, 10 and 20 the words 
“(or the territorial group)” and so 
as to substitute for lines 53 and 54 
the following: “a State Delegate from 
the continental United States shall 
fail to register in” 

(5) Amend Article VI Section 6 
of the Constitution, lines 42 to 50, 
inclusive, to read: “of a State, wheth- 
er its Bar be integrated or voluntary; 
provided that if, as to any State, the 
question shall arise as to which 
State Bar Association may select 
Delegates, the question shall be deter- 
mined by the House of Delegates.” 

(6) Amend Article IX Section | 
of the Constitution so as to elimi- 
nate from lines 2 and 3 the words 
“(and the Delegate from the ter- 
ritorial group)” 

Il. 

Notice is also given that the afore- 
said members of the Association and 
of the Commitee on Rules and Calen- 
dar of the House of Delegates have 
filed with the Secretary of the Associ- 
ation the following amendments to 
the By-Laws of the Association: 

(1) Amend Article I Section 1 of 
the By-Laws to read as follows: 

Section 1. Committee on Admis- 
sions; Nomination of Members.— 
A Committee on Admissions, of 
five members, shall be appointed 
by each State Delegate for his 
State, for a term of five years, and 


for such lesser terms as may be 
necessdry to stagger the expiration 
thereof, on a basis of one expira- 
tion each year. Vacancies shall be 
filled by appointment for unex- 
pired terms. Applications for 
membership shall be considered by 
such Committees only upon en- 
dorsement thereof by a member of 
the Association in good standing. 
If the applicant is a member of the 
Bar of the State in which he re- 
sides or has his principal office 
or is a member of a Federal o1 
State court of record of a State 
in which he resides or has his prin- 
cipal office, the application shall 
be referred to the Committee on 
Admissions for one of such States. 
If, however, the applicant is not 
a member of the Bar of the State 
in which he resides or has his prin- 
cipal office, the application shall 
be referred to the Committee on 
Admissions for one of those States 
or shall be referred to the Com- 
mittee on Admissions for a State 
in. which the applicant formerly 
resided and to the Bar of which 
he was admitted. Upon the ap- 
proval of an application by a ma- 
jority of any such Committee on 
Admissions, such applicant shall 
be deemed nominated for member- 
ship. 
(2) Amend Article I Section 5 of 
the By-Laws so as to eliminate the 


9 


words “or Territory” from lines 3 
and 4. 

(3) Amend Article X Section | of 
the By-Laws so as to eliminate the 
word “Labor,” from lines 17 and 70. 

(4) Amend Article X Section 10 of 
the By-Laws to read as follows: 

Section 10. Committee on Em- 

ployment and Social Security.— 
The Committee on Employment 
and Social Security shall study the 
existing and proposed laws and 
regulations concerning employ- 
ment and social security, includ- 
ing workmen’s compensation, old 
age payments, unemployment com- 
pensation, health insurance, safety 
measures in industry and related 
matters. 

(5) Amend Article X Section 17 of 
the By-Laws as set forth below and 


Amendments To Be Voted On 
cs 


renumber the present Sections 17 
to 21 inclusive so as to read Sections 
18 to 22 inclusive: 

Section 17. Committee on Scope 
and Correlation of Work. 

(a) The Committee on Scope 
and Correlation of Work shall 
study the structure, function and 
work of the various Standing and 
Special Committees, the Sections 
and other agencies of the Associ- 
ation, and shall be charged with 
the duty of making such recom- 
mendations to the House of Del- 
egates or to the Board of Gover- 
nors or both from time to time 
as it deems to be advisable, in the 
interest of better correlation of 
the Association’s work as a whole 
and the better utilization of the 
Association’s resources. ‘The Com- 
mittee shall be responsible to the 
House of Delegates and shall have 
no duties or powers except those 
of studying the Association’s work 
as a whole and making recom- 
mendations on the matters here 
inbefore provided. 

(b) One member of the Commit- 
tee shall be elected in each year 
by the House of Delegates from 
the membership of the Association, 
to serve for a five-year term begin- 
ning with the adjournment of the 
annual meeting at which he is 
elected. Nominations shall be 
made from the floor at the first 
session of the House of Delegates 
at the annual meeting, and elec- 
tions shall be by written or printed 
ballots at the next session follow- 
ing; provided that the first Com- 
mittee elected hereunder shall be 
elected by the House of Delegates 
under the supervision of the Chair- 
man of the House of Delegates 
and the Committee on Rules and 
Calendar for terms of one, two, 
three, four and five years respec- 
tively. 

Alternative proposal for sub-para- 
graph (b) above: 

(b) One member of the Com- 
mittee shall be elected in each year 
by the Assembly to serve for a 
five-year term beginning with the 
adjournment of the annual meet- 
ing at which he is elected. Nomina- 
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tions shall be made from the floor 
at the first session of the Assembly 
at the annual meeting, and elec- 
tions shall be by written or printed 
ballots at a subsequent session of 
the Assembly at the same annual 
meeting; provided that the first 
Committee elected hereunder shall 
be elected by the Assembly under 
the supervision of the President, 
the Chairman of the House of Del- 
egates and the Committee on 

Rules and Calendar for terms of 

one, two, three, four and five years 

respectively. 

(6) Amend Article XI of the By- 
Laws by adding a new sentence as 
follows: 

Whenever representation re- 
quires the filing of any brief, a 
substantial copy of the proposed 
brief shall, before it is filed, be 
submitted to and approved by the 
Board of Governors or such of its 
members as it may designate to act 
for it in such a matter. 


Ill. 


Notice is hereby given that William 
L. Ransom, of New York City, 
Thomas B. Gay, of Richmond, Vir- 
ginia, Walter P. Armstrong, of 
Memphis, Tennessee, Reginald 
Heber Smith, of Boston, Massachu- 
setts, E. J. Dimock, of Washington, 
D. C., Eugene C. Gerhart, of Bing- 
hamton, New York, Carl B. Rix, of 
Milwaukee, Wisconsin, and Howard 
L. Barkdull, of Cleveland, Ohio, 
members of the Association and 
members of the Board of Editors of 
the AMERICAN BaAR_ ASSOCIATION 
JourNAL, have filed with the Secre- 
tary of the Association the following 
proposed amendments to the By- 
laws of the Association: 


1. Amend Article IX of the By- 
laws to read as follows: 
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ARTICLE IX 


THE AMERICAN BAR ASSOCIATION 
JOURNAL 


The AMERICAN BAR ASSOCIATION 
JOURNAL, and such other publica- 
tions as the Board of Governors shall 
determine, shall be conducted by a 
Board of Editors, ten in number, 
which shall consist of the following: 

(1) The Editor-in-Chief, who at 
the time of his election need not be 
a member of the Board, shall be 
elected by the other members of the 
Board, and shall hold office at their 
pleasure; 

(2) The President of the Associa- 
tion and the Chairman of the House 
of Delegates, who shall be members 
ex officio; 

(3) Seven other members, to be 
elected by the Board of Governors 
as follows: Three members of the 
Board of Editors shall be elected in 
1947, and one in each year there- 
after except in the years when the 
terms of three members expire. Elec- 
tions shall be for a five-year term, but 
vacancies shall be filled by the Board 
of Governors for the unexpired term. 
Whenever the term of office of an 
elected member of the Board of Edi- 
tors expires, a successor shall be 
elected from the membership of the 
Association by the Board of Gover- 
nors, for the term of five years from 
the next ensuing annual meeting of 
the Association and thereafter as 
such expirations arise, successors 
shall be similarly elected for the term 
of five years. 

The Board of Editors may appoint 
a Managing Editor or Editors and 
such other employees as they may 
deem necessary or advantageous, and 
shall have the management of the 
JourNAL and such other publica- 
tions and of their financial affairs. 
The acts and proceedings of the 
Board of Editors shall be reported to 
the Board of Governors, and the 






Board of Governors may by vote of 
a majority of all of its members dis- 
approve or rescind any action or ap- 
pointment of the Board of Editors, 
All of the revenues of the JouRNAI 
and other publications, from what- 
ever source derived, shall be trans- 
mitted forthwith to the Treasurer of 
the Association; and their bills shall 
be paid by the Treasurcr upon the 
presentation of proper vouchers. The 
Board of Editors may create and 
select an advisory Board or Boards 
for the JouRNAL and the other pub- 
lications or for them separately. 

2. Amend Article II of the By- 
laws, as to “Association Dues’, Sec- 
tion | as to “Scale of Dues”, by strik- 
ing out from the eighth line of Sec- 
tion | the figures “$1.50” and insert- 
ing in the place thereof the figures 
“$2.50”. 

3. Amend Article I of the By- 
laws, as to “Election and Classes of 
Membership”, Section 4 as to “‘Sus- 
taining Membership”, by striking out 
from the eighth line of Section 4 
the figures “$1.50” and inserting in 
the place thereof the figures “$2.50”, 
the purpose being to increase from 
$1.50 to $2.50 per year the amount 
stated in the By-laws as the part of 
the dues of annual and sustaining 
members, respectively, which is for 
the annual subscription of the in- 
dividual member to the AMERICAN 
3AR ASSOCIATION JOURNAL. 

Respectfully submitted 
WILLIAM L. RANSOM 
THomMaAs B. Gay 
WALTER P. ARMSTRONG 
REGINALD HEBER SMITH 
E. J. Dimock 
EUGENE C. GERHART 
Carv B. Rix 
Howarp L. BARKDULL 


July 10, 1947 

JosepH D. STECHER, 
Secretary, 

American Bar Association 
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1947 Annual Meeting: 


i 


First Announcement of Program for Cleveland 


® Last month (33 A.B.A.J. 700; July, 1947) we published the 
main outlines of the program for the 70th Annual Meeting of 
our Association, scheduled to be held in Cleveland, Ohio, on 
September 22-26. Meetings of the Assembly and the House of 
Delegates are listed in that issue. 

This month we announce the detailed schedule of meetings 
of the various Sections. It will be noted that many vital and 
stimulating convocations have been arranged and the wide 
variety and range of the reports to be presented, the talks to 
be given, and the forums and round tables to be held should 
attract the attention and attendance of all members. 

Information as to hotel reservations will be found on page 
IV of our July issue. 





ADMINISTRATIVE LAW 
(Cleveland Public Auditorium) 

Monday, September 22, 2:00 P. M. 
Sylvester C. Smith, Jr., Chairman, presiding 
Report of the Secretary, Patricia H. Collins, Washing- 

ton, D. C. 

“The Examiner in the Federal Administrative Process,” 
by Paul M. Herzog, Washington, D.C., Chairman, 
National Labor Relations Board 

“Federal Trial Examiners’ Conference—a New Objec- 
tive,” by R. W. Denham, Washington, D. C., Exam- 
iner, National Labor Relations Board 


Reports of Committees: 

Selection and Qualifications of Examiners and Per- 
sonnel: Edward K. Wheeler, Chairman, Washing- 
ton, D. C. 

Standards of Conduct: Ralph N. Kleps, Chairman, 
Sacramento, California 

Admissions to Practice before Administrative Agen- 
cies: Aaron L. Ford, Chairman, Washington, D. C. 

National Committee: Carl McFarland, Chairman, 

Washington, D. C. 
Wednesday, September 24, 9:30 A. M. 


Reports of Committees: 


State Legislation: George Rossman, Chairman, Salem, 
Oregon 


Federal Administrative Procedural Rules: Ashley 
Sellers, Chairman, Washington, D. C. 
“Administrative Law and Legislation,” by Honorable 
John W. Gwynne, member Judiciary Committee ol 
the House of Representatives 
Reports of Committees: 

Principles of Administrative Law: Louis G. Caldwell, 
Chairman, Washington, D. C. 

Special Committee of Food, Drug and Cosmetic Law: 
Charles Wesley Dunn, Chairman, New York, New 
York 

New business 
Report of the Nominating Committee 


Election of officers and members of Council 


BAR ACTIVITIES 
(Hotel Cleveland) 
Annual Conference for Bar Association Secretaries 
Sunday, September 21, 2:00 P.M. 

John MclI. Smith, Harrisburg, Pennsylvania, presiding 
Secretaries and executive secretaries of all Bar organi- 
zations, local, state and national, are cordially invited 
to attend and take part in this informal, round-table 
discussion of practical problems in Bar administra- 
tion, and techniques of organized Bar activities. Sec- 
retaries from the leading bar organizations throughout 
the country will be present to discuss and answer 
your questions on how to develop specific organized 
Bar activities. 

6:30 P.M. 
Dinner 
for Conference of Association Secretaries 

Informal dinner and program for Bar organization 
secretaries and guests. (Guests by invitation of sec- 
retaries, only.) 

Monday, September 22, 12:15 P.M. 
Luncheon Meeting 
for Section Officers and Council 
2:00 P.M. 
Joint Meeting with Section of Criminal Law, Section of 


Judicial Administration, and Special Committee on Improv- 
ing the Administration of Justice 


Honorable John J. Parker, Charlotte, North Carolina, 
presiding 
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Address (Speaker to be announced) 
Chairmen of State Committees on Improving the Ad- 
ministration of Justice will report their progress. 


Tuesday, September 23, 9:30 A.M. 
General Session 

Charles B. Stephens, Springfield, Illinois, presiding 

Registration and call to order 

Minutes of last meeting, Emma E. Dillon, Trenton, 
New Jersey, Secretary 

Annual report of Chairman 

Reports of Section Committees: 
Association Secretaries, John MclI. Smith, Harrisburg, 

Pennsylvania 
Award of Merit, Charles O. Rundall, Chicago, Illinois 
Scope and Program, Paul B. DeWitt, New York, New 
York 

Appointment of Nominating Committee 

Review of organized Bar activities, 1946-1947 
Discussion of outstanding developments in activi- 
ties of the American, state, metropolitan and local 
Bar Associations during the year closing, with oppor- 
tunity for questions from the floor. Discussion to be 
supplemented by specially arranged exhibit of en- 
tries in the 1947 Award of Merit competition for 
state and local Bar Associations, 


2:00 P.M. 
Organized Bar Public Relations Programs 


Discussion of basic problems and demonstrations of 
techniques of Bar Association sponsored public rela- 
tions activities including radio programs, pamphlets 
for laymen, etc. Exhibits and round-table discussions 
arranged in cooperation with Committee on Public 
Relations. 

Report of Nominating Committee 

Election and installation of officers 

Adjournment 


CORPORATION, BANKING AND MERCANTILE LAW 


Sunday, September 21, 10:00 A.M. and 2:00 P.M. 
(Hotel Cleveland) 
Meeting of Council 
Monday, September 22, 2:00 P.M., and Tuesday, Sep- 
tember 23, 10:00 A.M., and 2:00 P.M. 
(Cleveland Public Auditorium) 
Sidney Teiser, Chairman, presiding. 

Note: Addresses which require more than twenty min- 
utes to deliver will be delivered in summary and 
the complete address will appear in the Annual Print- 
ed Proceedings of the Section, or, in the Section’s 
quarterly publication The Business Lawyer. Unless 
otherwise specifically stated, reports which do not 
contain recommendation for action will be filed and 
a five minute (or less) summary thereof given by the 
chairman of the committee reporting. Discussion of 
reports from the floor will be in order. 
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Address of Welcome by Honorable Robert A. Taft, 
Cincinnati, Ohio 
Reply, Sidney Teiser, Chairman 
Report of Chairman 
Reports of Special Committees 
a. Membership, Benjamin Wham, Chairman, Chi- 
cago, Illinois 
b. Liaison Committee, Milton Kupfer, Chairman, 
New York 
Reports of Committees under Corporation Division, 
Jay P. Taggart, Chairman, Cleveland, Ohio 
a. Business Corporations, Millard B. Kennedy, 
Chairman, Chicago, Illinois 
b. Non-Profit Corporations, Francis L. Daily, Chair- 
man, Chicago, Illinois 
Address: “Use of Non-Profit Corporations to Minimize 
Taxation” by Frank L. Daily, Chicago, Illinois 
Reports of Committees under Corporation Division, 
Continued: 
c. Current Corporation Decisions and Legislation, 
Richard F. Sater, Chairman, Columbus, Ohio 
Reports of Committees under Division of Business Or- 
ganizations, Ralph G. Boyd, Chairman, Boston, 
Massachusetts 
a. Trade Associations, Mandel L. Anixter, Chair- 
man, Chicago, Illinois 
b. Non-Corporate Forms of Doing Business, John 
R. Nicholson, Chairman, Chicago, Illinois 
c. Anti-Trust Matters, William J. Donovan, Chair- 
man, New York 
Address: “Lawful and Unlawful Monopolies,” by Wil- 
liam J. Donovan, New York 
Reports of Committees under Division of Cooperative 
Corporations, Karl D. Loos, Chairman, Washing- 
ton, D. C. 
a. Statement of Law of Cooperatives, Lyman S. 
Hulbert, Chairman, Washington, D. C. 
b. Classification and Terminology, A. Ladru Jen- 
sen, Chairman, University of Utah, Salt Lake 
City 
c. Financial Structure, Charles E. Nieman, Chair- 
man, Minneapolis, Minnesota 
d. Taxation, Eugene L. Hensel, Chairman, Col- 
umbus, Ohio 
Reports of Committees under Division of Banking, 
John W. Kearns, Chairman, Chicago, Illinois 


Address: “Banking”, by Honorable Jesse P. Wolcott, 
M. C. Chairman, House Committee on Banking and 
Currency 

a. International Bank and Fund, Charles P. Taft, 
Chairman, Cincinnati, Ohio 

b. Model Banking Code for States, Thomas B. 
Paton, Jr., Chairman, Baltimore, Maryland 

c. Current Banking Decisions and Legislation, Wil- 
liam B. Cudlip, Chairman, Detroit, Michigan 

d. Federal Legislation Decisions and Rulings, 
Robert Neill, Jr., Chairman, St. Louis, Missouri 
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e. Term Loans, Francis H. Beam, Chairman, Cleve- 
land, Ohio 
\ddress: “‘Lease-back Deals” by Francis H. Beam, Cleve- 
land, Ohio 
Reports of Committees under Division of Finance and 
Securities, Lawrence Bennett, Chairman, New 
York 
a. Regulation of Exchanges, Brokers and Dealers 
(Securities Exchange Act of 1934), Samuel L. 
Rosenberry, Chairman, New York 
b. Regulation of Securities (Securities Act of 1938) 
Malcolm Fooshee, Chairman, New York 
c. Trust Indenture Act, W. Hugh Peal, Chairman, 
New York 
Reports of Committees under Division of Reorganiza- 
tions and Bankruptcy, Walter Chandler, Chairman, 
Memphis, ‘Tennessee 
a. Reorganizations, John Gerdes, Chairman, New 
York 
b. Bankruptcy, Frank C. Olive, Chairman, Indian- 
apolis, Indiana 
c. Revisions of Section 60(a) Bankruptcy Act, 
Homer J. Livingston, Chairman, Chicago, 
Illinois; Milton P. Kupfer, Vice Chairman, 
New York 
Reports of Committees under Division of Mercantile 
Law, Joseph M. Hartfield, Chairman, New York 
Address: ‘“The Commercial Code” by Soia Mentschikoff, 
New York 
a. Sales, Hiram Thomas, Chairman, New York 
b. Negotiable Instruments, Richard W. Kiefer, 
Chairman, Baltimore, Maryland 
c. Security Transactions, William L. Beers, Chair- 
man, New Haven, Connecticut 
d. Proposed Commercial Code, J. Francis Ireton, 
Chairman, Baltimore, Maryland 
e. Commercial Law, Frank Davies, Chairman, 
Birmingham, Alabama 
f. Advisability of Commercial Arbitration, Martin 
J. Dinkelspiel, Chairman, San Francisco, Cali- 
fornia 


Presentation of Resolutions for consideration of House 
of Delegates 

Report of Nomination Committee 

Election of Officers and Councilmen 

Unfinished Business 

New Business 

Remarks of newly elected Officers 

\djournment 


CRIMINAL LAW 
Monday, September 22, 2:00 P. M. 
(Hotel Cleveland) 
Joint meeting with the Section of Bar Activities, the Section 


of Judicial Administration and the Committee on Improving 
the Administration of Justice 


Honorable John J. Parker, Charlotte, N. C., presiding 
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Address (Speaker to be announced) 

Chairmen of State Committees on Improving the Ad- 
ministration of Justice will report their progress 

Reports of Committee Chairmen 

Reports of Sub-Committee Chairmen of Section of Bar 
Activities 


Tuesday, September 23, 2.00 P. M. 
(Cleveland Public Auditorium) 
“The Constitutional Rights of Defendants in Criminal 
Cases” 
Addresses: 
Honorable Millard F. Caldwell, Governor of Florida 
and President of the Governors’ Conference 
Honorable Wayne L. Morse of Oregon 
Discussion 
Reports of Committees 


Wednesday, September 24, 10:00 A. M. 
(Cleveland Public Auditorium) 
James V. Bennett, Washington, D. C., presiding 
“Motion Pictures, Radio and Comic Strips in Relation 
to the Administration of Criminal Justice” 
Addresses: 
Arthur J. Freund, St. Louis, Missouri 
Member of the Federal Communications Commission 
(Speaker to be announced) 
Discussion 
Reports of Committees 
Unfinished Business 
New Business 
Election of Officers and members of the Council 


SECTION OF INSURANCE LAW 
Sunday, September 21, 12:00 M 


(Hotel Statler) 


Luncheon Meeting 
for Officers, Members of Council and Committee Chairmen 


Monday, September 22, 2:00 P. M. 


General Session 
(Hotel Statler) 


J. Harry LaBrum, Chairman, presiding 
Address: Honorable Clarence J]. Brown, Member, House 
of Representatives from the Seventh District, Ohio 
Response: V. J. Skutt, Omaha, Nebraska, last retiring 
Chairman 
\dministrative Reports: 
Secretary: John F. Handy, Springfield, Massachusetts 
Membership: Grover Middlebrooks, Chairman, At- 
lanta, Georgia 
Publications: Harry W. Raymond, Chairman, New 
York, New York 
Appointment of Nominating Committee 
Address: Public Law 15 and State Regulation, Ray 
Murphy, New York, New York, General Counsel, 
Association of Casualty and Surety Executives 
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Reports of General Committees: 
Automobile Insurance Law: F. B. Baylor, Chairman, 
Lincoln, Nebraska 
Aviation Insurance Law: W. Percy McDonald, Chair- 
man, Memphis, Tennessee 
Casualty Insurance Law: Glenn R. Dougherty, Chair- 
man, Milwaukee, Wisconsin 
Cooperation with State and Local Bar Associations: 
H. E. Hilton, Chairman, Washington, D. C. 
Discovery Rules in Federal Courts: James W. Ryan, 
Chairman, New York, New York 
Fidelity and Surety Insurance Law: Walter A. Mans- 
field, Chairman, Detroit, Michigan 
Fire Insurance Law: John S. Foster, Chairman, New- 
ark, New Jersey 
Health and Accident Insurance Law: F. Roland Alla- 
ben, Chairman, Grand Rapids, Michigan 
Insurance Status: John V. Bloys, Chairman, New 
York, New York 
Insurance Law Practice and Procedure: Forrest A. 
Betts, Chairman, Los Angeles, California 
Life Insurance Law: Tom Leeming, Chairman, Chi- 
cago, Illinois 
Marine and Inland Marine Insurance Law: George 
E. Beechwood, Chairman, Philadelphia, Pennsyl- 
vania 
Regulation of Insurance Companies: Cecil C. Fraizer, 
Chairman, Lincoln, Nebraska 
Veterans’ Affairs: Harry W. Colmery, Chairman, 
Topeka, Kansas 
Workmen’s Compensation and Employers’ Liability 
Insurance Law: Welcome D. Pierson, Chairman, 
Oklahoma City, Oklahoma 


(Those committee reports not reached at the time of 
adjournment will be in order at the Wednesday 
morning session.) 

Tuesday, September 23, 10:00 A. M. 
(Hotel Statler) 


ROUND TABLE | 
Health and Accident Insurance Law: F. Roland Alla- 
ben, Chairman 
New Legislation Affecting Cash Disability Provisions 
of Health and Accident Insurance Policies, H. L. 
Smith, Tulsa, Oklahoma 
Life Insurance Law: Tom Leeming, Chairman 
Recent Developments in Double Indemnity Law, 
John G. Kelly, New York, New York 
ROUND TABLE II 
Fidelity and Surety Insurance Law: Walter A. Mans- 
field, Chairman 
Subrogation Rights of Fidelity Insurers Against Non- 
Negligent Banks, Fred E. Pausch, Baltimore, Mary- 
land 
Investment of Trust Funds by a Fiduciary, George 
Fiedler, Chicago, Illinois 
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ROUND TABLE III 
Automobile Insurance Law: F. B. Baylor, Chairman 





Automobile Garage and Service Station coverage, 
Wilder Lucas, St. Louis, Missouri 
Expert Medical Opinion Evidence with Reference 
to Automobile Damage Cases, Oscar T. Toebaas, 
Madison, Wisconsin 

Statutory Motor Carrier Public Liability and Prop- 
erty Damage Insurance, Duke Duvall, Oklahoma 
City, Oklahoma 





2:00 P. M. 
(Hotel Statler) 
ROUND TABLE IV 
Aviation Insurance Law: W. Percy McDonald, Chair- 
man 
Trial of Warsaw Convention Cases, David Corbin, 
New York, New York 
The Conflict of Federal and State Compensation Laws 
Affecting Air Transportation, John J. Goldberg, 
San Francisco, California 
ROUND TABLE V 
Casualty Insurance Law: Glenn R. Dougherty, Chairman 
“Other Insurance” Clauses, James B. Donovan, New 
York, New York 
Workmen’s Compensation and Employers’ Liability 
Insurance Law: Welcome D. Pierson, Chairman 
Liability of an Insurance Carrier under the Provi- 
sions of the Standard Workmen’s Compensation 
Policy for Injuries to Employees Illegally Employed, 
John F. Hynes, Des Moines, Iowa 


ROUND TABLE VI 
Fire Insurance Law: John S. Foster, Chairman 
Co-Insurance Clause and Insurable Interests under 
the 1943 Standard Fire Policy, John S. Foster, New- 
ark, New Jersey 
Marine and Inland Marine Insurance Law: George E. 
Beechwood, Chairman 
Recent Developments in Marine Insurance, Arthu 
J. Sullivan, New York, New York 
New Aspects of Inland Marine Insurance, George 
Nixon, New York, New York 
6:30 P. M. 
(Hotel Statler) 


Reception 
7:30 P. M. 
(Hotel Statler) 
Annual Dinner 


Wednesday, September 24, 10:00 A. M. 
(Hotel Statler) 


General Session 
J. Harry LaBrum, Chairman, presiding 
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\ddresses: Congress and Federal Regulation of Insur- 
ance, Honorable Pat McCarran, Senior U. S. Senator, 
Nevada 
Air Transport and Air Power, C. R. Smith, Washing- 

ton, D. C., Chairman of the Board, American 
Airlines 


Catastrophe Insurance, David J]. Kadyk, Chicago, 
Illinois 


Unfinished business 
Committee reports 
New business: (Council reports and recommendations) 


Miscellaneous business suggested by any committee or 
member 


Report of Nominating Committee 
Election of Officers 
Introduction of new officers 


\djournment 


INTERNATIONAL AND COMPARATIVE LAW 
Monday, September 22, 2:00 P. M. 
(Cleveland Public Auditorium) 
Meeting of Section for consideration of recommendations 
to be submitted to the House of Delegates 

Committee Reports 
Transaction of Section Business 

Tuesday, September 23, 9:30 A. M. 
Consideration of Committee Reports 
Election of Officers and Members of the Council 
Unfinished Business 


\ddress by Senator Bourke B. Hickenlooper of lowa on 
“International Control of Atomic Energy” 


12:30 P. M. 
(Hotel Cleveland) 
Joint luncheon with Junior Bar Conference 
\ddress by: . 

Honorable Harold E. Stassen, former Governor of 

Minnesota 
Honorable John Foster, M. P. and former counselor 

to the British Embassy in Washington, D. C. 


3:00 P. M. 
Open forum on World Government, initial discussion 


to be in charge of Fyke Farmer and Frank E. Holman, 
followed by general open forum discussion 


JUDICIAL ADMINISTRATION 
Sunday, September 21, 10:00 A. M. 
(Hotel Cleveland) 


Meeting of Council 


(Hotel Cleveland) 


1947 Annual Meeting 





Joint meeting with the Section of Bar Activities, the Section 
of Criminal Law and the Committee on Improving the 
Administration of Justice 
Honorable John J. Parker, Charlotte, North Carolina, 
presiding 

Address: (Speaker to be announced) 
Chairmen of State Committees on Improving the Ad- 
ministration of Justice will report their progress 


Tuesday, September 23, 10:00 A. M. 
(Hotel Statler) 
Reports of Committees: 
Pre-Trial Procedure, Alfred P. Murrah, Chairman, 
Oklahoma City, Oklahoma 
Improvement in Justice of Peace Courts, Paul S. Gib- 
son, Chairman, San Francisco, California 
Improvement in Traffic Courts, Earle W. Frost, Chair- 
man, Kansas City, Missouri 
“The Administrative Work of an Appellate Court”, by 
Chief Justice James P. Alexander of the Texas 
Supreme Court 


2:00 P. M. 
Joint meeting with the National Conference of Judicial 
Councils 
“The Writing of Opinions”, a round table discussion 
led by Honorable Orie L. Phillips, Senior Judge of 
the United States Circuit Court of Appeals for the 
Tenth Circuit 
Reports of Committees: 
Administrative Office of the State Courts, Laurance 
M. Hyde, Chairman, Jefferson City, Missouri 
Judicial Administration in Metropolitan Trial 
Courts, Curtis Bok, Chairman, Philadelphia, Penn- 
sylvania 
Cooperation with Laymen, Justin Miller, Chairman, 
Washington, D. C. 
Election of officers and members of the Council 


Wednesday, September 24, 10:00 A. M. 
(Hotel Cleveland) 

National Conference of Courts of Limited Trial Juris- 
diction, under the auspices of Committee on Im- 
provement in Justice of the Peace Courts and the 
Committee on Improvement in Traffic Courts 


7:00 P. M. 
Annual Dinner 
Robert G. Simmons, Lincoln, Nebraska, presiding 
Address by Associate Justice Harold H. Burton of the 
United States Supreme Court 
Outline of Section program for coming year by Judge 
Alfred P. Murrah of the United States Circuit Court 
of Appeals for the Tenth Circuit, Vice Chairman of 
the Section 





Honorable Fred M. Vinson, Chief Justice of the 

United States, will address an open meeting of 

the Assembly of the American Bar Association 
on Monday, September 22, at 8:30 P.M. 
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JUNIOR BAR CONFERENCE 
(Hotel Hollenden) 


Saturday, September 20, 9:00 A. M. and 2:00 P. M. 
Meeting of Executive Council 
Sunday, September 21, 9:30 A. M. 
Breakfast 
William R. Eddleman, Seattle, Washington, Secretary, 
presiding 
Annual meeting with the Junior Bar Conference of 


Delegates from Junior Bar groups affiliated with the 
Junior Bar Conference 


Address by John Ben Shepperd, Longview, Texas, Presi- 
dent, United States Junior Chamber of Commerce 
Discussion of problems of local and state junior bar 
groups, led by Junior Bar Conference state chairmen 


12:30 P. M. 
Luncheon 
Address of Welcome, William R. Van Aken, Cleveland, 
Ohio, State Chairman, Junior Bar Conference 
Response, Lyman M. Tondel, Jr., New York, New York, 
Last Retiring Chairman, Junior Bar Conference 
Introduction of Past Chairmen of the Junior Bar Con- 
ference 
Informal remarks by Carl B. Rix, President of the Am- 
erican Bar Association 


Address: (Speaker to be announced later.) 


2:00 P. M. 
General Session 
T. Julian Skinner, Jr., Jasper, Alabama, Vice-Chairman, 
presiding 
Informal remarks by Tappan Gregory, Incoming Presi- 
dent of the American Bar Association 
Annual Report of the National Chairman, James D. 
Fellers, Oklahoma City, Oklahoma 
Annual Report of the Secretary, William R. Eddleman, 
Seattle, Washington 
Keport of Rules Committee 
Reports and recommendations of special Council com- 
mittees*: 
Awards of Merit, Lewis R. Donelson, III, Chairman, 
Memphis, Tennessee 
By-Laws, Lyman M. Tondel, Jr., 
York, New York 


Cooperation with Junior 


Chairman, New 


Bar Groups, Walter B. 
Keaton, Chairman, Rushville, Indiana 


Reports, IT. Jukan Skinner, Jr., Chairman, Jasper, 
Alabama 


Rights of the Mentally IIl, } * 
Washington, D. C. 


Edward Bindeman, 


* Reports will have been distributed before the Annual Meeting and will 
not be read. The Chairmen will speak briefly in support of the recommenda- 
ns of their respective committees 
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Unauthorized Practice of the Law, Robert A. Det- 

weiler, Philadelphia, Pennsylvania 
Reports and recommendations of Conference Com- 

mittees*: 

Aid to the Small Litigant, Randolph W. Thrower, 
Chairman, Atlanta, Georgia 

Inter-American Bar, William A. Gillen, Chairman, 
Tampa, Florida 

Legislative Drafting, Edwin I. Hatch, Chairman, 
Montgomery, Alabama 

Membership, Charles W. Joiner, Chairman, Des 
Moines, Iowa 

Procedural Reform Studies, William N. Ethridge, Jr., 
Chairman, Jackson, Mississippi 

Public Information Program, W. Carloss Morris, Jr., 
Chairman, Houston, Texas 

Restatement of the Law, Norman Seidel, Chairman, 
Easton, Pennsylvania 

Traffic Court Improvement, Calvin M. Cory, Chair- 
man, Las Vegas, Nevada 

War Readjustment , Charles J. Tobin, Jr., Chairman, 
Albany, New York 

Editorial Staff of The Young Lawyer, Charles H. 
Burton, Editor, Washington, D. C. 

Announcement of Personnel of Nominating and Reso- 
lutions Committees 


Report of Committee on Elections 


5:00 P. M. 
Reception 
(University Club) 
Monday, September 22, 2:00 P. M. 


Open Hearings by Resolutions Committee 


4:00 P. M. 


Meeting of Nominating Committee to receive nomina- 
tions 


Tuesday, September 23, 9:00 A. M. 
General Session 


ames D. Fellers, Oklahoma City, Oklahoma, Chairman 
J y 
presiding 


Announcement of awards of merit for general excellence 
in bar activities during the year 1946-1947 to (1) 
Statewide and (2) Local Affiliated Junior Bar Groups 

Report of Annual Meeting of Delegates, including rec- 
ommendations for consideration by the Junior Bar 
Conference 

Report of Resolutions Committee 

Report and recommendations of Rev. Joseph T. Tin- 
nelly, Brooklyn, New York, Chairman, Committee on 
Rélations with Law Students 

‘Practical Aspects of Legal Education”, by Robert G. 
Storey, Dallas, Texas, Dean of Southern Methodist 
University Law School 
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Report and Recommendations of the Activities Com- 
mittee, C. Keating Bowie, Jr., Chairman, Baltimore, 
Maryland 


New business 


Report of Nominating Committee and nominations 
from the floor 


12:30 P. M. 
(Hotel Cleveland) © 
Joint Luncheon with Section of International and Com- 
parative Law 
\ddresses by: 
Honorable Harold E. Stassen, former Governor of 
Minnesota 


Honorable John Foster, M. P. and former counselor 
to the British Embassy in Washington, D. C. 


12:00 to 2:00 P. M. 
(Hotel Hollenden) 
Balloting by members for officers and council members 


for ensuing year 


2:00 P. M. 
Meeting of Committee on Elections to count ballots 


3:00 P. M. 
Meeting of newly elected Officers and Executive Council 


8:00 P. M. 
Dinner-Dance 
(Lake Shore Country Club) 


LABOR RELATIONS LAW 
(Cleveland Public Auditorium) 
Tuesday, September 23, 10:00 A. M. 
Clif. Langsdale, Chairman, presiding 
Call to order 


Opening remarks by the Chairman, Clif. Langsdale, 
Kansas City, Missouri 


Review of past year’s activities by John M. Niehaus, 
Vice-Chairman, Chicago, Illinois 
Appointment of Nominating Committee 
Reports of Committees: 
Federal Legislation, Charles P. Taft, Chairman, Cin- 
cinnati, Ohio 
Improving the Administration of Union-Employer 
Contracts, W. Willard Wirtz, Chairman, Chicago, 
Illinois 
Improving Progress of Collective Bargaining, Nathan 
P. Feinsinger, Chairman, Madison, Wisconsin 
Labor Relations of Governmental Employees, Fed- 
eral, State and Local, David A. Morse, Chairman, 
Washington, D. C. 
Membership, Joint Chairmen, Clif. Langsdale, Kan- 
sas City, Missouri, and John M. Niehaus, Chicago, 
Illinois 
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Publications, Nora Padway, Chairman, Atlanta, 
Georgia 

State Legislation, E. Merrick Dodd, Jr., Chairman, 
Cambridge, Massachusetts 

Wage and Hour Legislation, Federal and State, Albert 
Smith Faught, Chairman, Philadelphia, Pennsyl- 
vania 
2:00 P. M. 

The highlight of the meeting will be a debate on the 
new Taft-Hartley Law. Distinguished speakers from 
the ranks of both labor and management will lead the 
debate. Such prominent personages in this field as 
Joseph A. Padway, General Counsel, American Fed- 
eration of Labor, Lee Pressman, General Counsel of 
the CIO, and Donald R. Richberg, celebrated author 
of the Railway Labor Act and former General Coun- 
sel of the NRA, will take an important part in this 
debate. 

General discussion from the floor 

Report of Nominating Committee 

Election of Officers and members of the Council 

Unfinished business 


New business 


LEGAL EDUCATION AND ADMISSIONS TO THE BAR 
Jointly with the 
NATIONAL CONFERENCE OF BAR EXAMINERS 
(Hotel Cleveland) 
Tuesday, September 23, 9:00 A. M. 
Warren F. Cressy, Chairman, The National Conference 
of Bar Examiners, presiding 
“A National Uniform Bar Examination” 
Panel Discussion: 
Herbert W. Clark, former Chairman of the Cali- 
fornia Committee of Bar Examiners 
Dean Judson Crane, School of Law, Pittsburgh Uni- 


versity; Richard Bentley, Chicago, Illinois, Moder- 
ator 


12:30 P. M. 
Luncheon 
2:00 P. M. 
Joseph A. McClain, Jr., Chairman, Section of Legal 
Education and Admissions to the Bar, presiding 


Report by the Adviser, Laurence W. DeMuth, Boulder, 
Colorado 

“Training Lawyers for Modern Law Practice’, Professor 
Lon L. Fuller of Harvard University 

“Survey of the Legal Profession”, Dean Arthur T. 
Vanderbilt 

New business 

Election of Officers and members of the Council 

(Continued on page 853) 
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Independence of Judges: 


Should They Be Used for Non-Judicial Work? 


® The nominations, by the President, of Judge Marvin Jones, of Texas, to be Chief 
Justice of the Court of Claims and of United States District Judge John Caskie Collet, 
of Missouri, to be a judge of the United States Circuit Court of Appeals for the Eighth 
Circuit, were deemed by the Senate Committee on the Judiciary to call for a report and 
commentary on the undesirability of the practice of calling on judges of the Courts of 
the United States to perform tasks, perhaps political as well as controversial, in Ex- 
ecutive departments and agencies of the federal Government. This aspect as to Judge 
Jones had been adverted to in the Journal at the time of his nomination (33 A.B.A.J. 
271; March, 1947), and as to Judge Collet, at the time his non-judicial services had 
been performed, as cited in the Committee's statement, (32 A.B.A.J. 279, 682; May and 
October, 1946; see, also, 33 A.B.A.J. 710; July, 1947). 

The Senate Committee reported the Jones and Collet nominations favorably, and 
they were confirmed on July 8. The selection of Judge Collet had been approved 
by our Association's Committee because of his State and federal judicial experience 
and his qualifications for promotion. Judge Jones had been nominated before our 
Association's Committee had begun to function, and his nomination was not referred 
to the Committee for action. The statement from the Committee on the Judiciary, 
as submitted to the Senate on July 2, went deeply into the question of using judges 
for nonjudicial services in Executive agencies of the Government, and brings to the 
fore again an issue which has been vigorously debated in the House of Delegates 
and also discussed in an editorial in the Journal (32 A.B.A.J. 862, 863; December, 1946), 
as well as in previous issues. In that editorial the significant views of Justice Robert 
H. Jackson, generally adverse to the practice save perhaps in limited and extremely 
emergent circumstances, were cited. 

A significant feature of the report is the extent to which it cites our Association's 
Canons of Judicial Ethics, the Opinions of the Committee on Professional Ethics and 
Grievances, and other matter published in the Journal. We give the report of the 
Senate Committee in full. 





used in this manner, as in the case 
of Justice Roberts in the Pearl 


® On this occasion your Committee 
has been requested to go beyond the 


simple report on these nominations 
and to offer some commentary on 
the propriety of employing Court 
justices in Executive agencies of the 
Federal Government. 

The growing practice of drafting 
judges to fill Executive posts is a 
matter of serious concern. Justices 
of the Supreme Court have been 
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Harbor inquiry and Justice Jackson 
in the Nuremberg trials. In like man- 
ner Federal Circuit Judges, District 
Judges, and justices of the Court of 
Claims, have been called upon to 
perform executive and other non- 
judicial functions. 

Sometimes the assignment results 
in the permanent withdrawal of the 


judge from the Nation’s judiciary. 
At other times the judge is merely 
“borrowed” for temporary Execu- 
tive duty and then is returned to 
the bench. On still other occasions 
the judge leaves one judicial post 
to engage in Executive activities and 
is subsequently appointed to another 
judgeship often higher in rank than 
the one previously held. 

Seriously disturbed by the grow- 
ing frequency of this practice, and 
deeply concerned about its effect on 
the Nation’s judiciary, the Commit- 
tee requested this report on the 
subject. 


Legal Status of the Question 


Existing law does not provide ade- 
quate rules of conduct for all the 
situations involved in this practice. 
On the contrary, the propriety of 
taking men from the bench to fill 
Executive posts is governed almost 
wholly by judicial ethics and public 
policy. The problem is presented in 
its most acute form when a federal 
judge is asked to act in some other 
official capacity in the Government 
without resignation from his office 
as judge. 

The only statutory restriction 
upon such a practice is found in 
the Act of July 31, 1894 (sec. 2, 28 
Stat. 205, 5 U. S. C. see. 62; w@ 
amended), which provides in part 
that— 

No person who holds an office the 

salary or annual compensation at- 

tached to which amounts to the sum 
of two thousand five hundred dollars 


shall be appointed to or hold any 
other office to which compensation is 
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attached unless specially authorized 

thereto by law.... 

Even this law has been weakened 
by rulings which narrowly confine 
its operations. The word “office”, 
for example, has been construed to 
apply only to “constitutional” offices, 
thus creating a large number of in- 
stances in which judges may accept 
nonjudicial posts wholly outside the 
statutory restriction.. Where the 
nonjudicial office carries with it no 
compensation, the statutory restric- 
tion does not apply at all.? Yet it 
is precisely this class of cases which 
raise the most serious questions of 
public policy. 

When historical precedent is ex- 
amined, it appears that the practice 
of using federal judges in non-judi- 
cial capacities has been defended in 
some quarters and strongly disap- 
proved in others.’ A dearth of cap- 
able men in the early public life of 
the Nation gave rise to the frequent 
use of judges in nonjudicial activ- 
ities, but objections to the practice 
were voiced by many, including 
Jefferson, Madison, and Pinckney. It 
was said that the choice of federal 
judges for nonjudicial duties made 
the bench an “annex” of a political 
party and an “auxiliary” to the Ex- 
ecutive. The situation was criticized 
as “unwise and degrading.’ 

Where the practice is infrequent, 
it may well be reasoned that the 
situation will take care of itself; but 
where there is an increasing tend- 
ency to draft members of the judici- 
ary for executive and nonjudicial 
duties, as is the case in modern 
times, the propriety of the practice 
should be examined anew if the 
integrity of the judiciary in Amer- 
ican life is to be preserved. 


Independence of the Judiciary 


When the architects of the Constitu- 
tion embodied in it the principle 
of the separation of powers—legisla- 
tive, executive, judicial—they wisely 
gave to each the power to resist en- 
croachment on the part of the 
others.5 Strongest of these powers 
in the case of the judiciary is inde- 
pendence of the judges maintained 
by security in tenure of office, by 








fixed salaries, and by clear delinea- 
tion of jurisdiction. “The judiciary,” 
wrote Hamilton, “is in continual 
jeopardy of being 
awed or influenced by its coordi- 
nate branches.’’® 

What may happen to judges in the 


overpowered, 


exercise of their judicial functions 
if the tendency increases to appoint 
them to Executive offices? Will it not 
be difficult for them to maintain the 
integrity and independence of the 
judicial office if the practice becomes 
common of selecting them for ex- 
ecutive positions carrying exceptional 
privileges and prestige? Would not 
the suspicion be ever present that 
the President might gain desired 
ends by favoring judges in Execu- 
tive appointments? Ill motives need 
not be charged at all; they will be 
present as a matter of course where 
the situation, by its very nature, car- 
ries the seeds of suspicion. , 

How would the people regard a 
judiciary whose members were judges 
today, high public officials in the Ex- 
ecutive branch tomorrow, and _ per- 
haps judges again when the Execu- 
tive mission is ended? 

The whole independence and in- 
tegrity of judicial office must at 
least be embarrassed, if not com- 
promised, by the easy flow from 
bench to political office. Yet this is 
where the practice of appointing 
judges to Executive offices tends 
to lead. 


Freedom of Choice 


It is well settled that judges of con- 
stitutional Courts cannot be com- 
pelled to perform nonjudicial func- 
tions or duties.’ Whether they may 
do so voluntarily at the behest of the 
Chief Executive is another matter. 
Elements other than statutory are 
present. Public opinion is a compel- 
ling factor. It is difficult for a judge 
to refuse the Executive when the 
request is placed on the plane of 
patriotism in time of war. Even 
without the compelling argument of 
war a judge is embarrassed in refus- 
ing an appointment when urged to 
serve on the grounds of indispens- 
ability, even though the doctrine of 
the indispensable man has no real 


Independence of Judges 


place in American public life. 

Personal motives may easily join 
with the urgent call to duty in ex- 
erting strong pressure on the judge 
to accept nonjudicial appointments. 
Ambition is a wholesome human 
trait and judges are human. If it 
becomes common to expect Execu- 
tive appointments, judges may slip 
into that frame of mind which seeks 
promotional opportunity at the hand 
of the Executive and the quality of 
the judicial character may be im- 
paired. This could take on an ugly 
political tinge if judges came to see 
in the Executive appointment a 
chance to advance themselves politic- 
ally or a chance to aid the Chief Ex- 
ecutive politically. 

Thus, while judges may not be 
compelled to accept executive posts, 
their freedom of voluntary choice is 
readily susceptible to strong public 
and personal forces. The judge is 
placed in a worse position than that 
of mere embarrassment; except in 
rare cases he has little freedom to 
choose. It is not conducive to an 
independent judiciary or in keep- 
ing with public respect for the im- 
partial dispensation of justice to 
place judges in a position where 
they may feel the pressure or influ- 
ence of the Executive branch. 


Ethics 


In the-realm of judicial ethics, one 
of the great figures in Anglo-Amer- 
ican law, Sir Matthew Hale, when 
he became in 1660 the Chief Baron 
of the Exchequer, laid down the pre- 
cept “to be continually had in re- 
membrance”’ that— 

I be wholly intent upon the business 

I am about, remitting all other cares 


and thoughts as unseasonable, and 
interruptions.§ 





1. 22 Op. Atty. Gen. 184 (1898). 

2. 40 Op. Atty. Gen. 99 (1945). 

3. Opinions of the Atty. Genl., ibid. See also 
Frank; If Men Were Angels (1942) pages 218-219; 
Comment (1938) 7 J. B. A. Kan. 172. 

4. See account in 1 Warren, The Supreme Court 
in United States History (rev. ed. 1935), pages 
167-168. 

5. Federalist, No. 51. 

6. Ibid, No. 78. 

7. Hayburns Case (1792), 2 Dall. 409; Muskrat 
v. U. S. (1911) 219 U. S. 346; Harris: The Judicial 
Power of the United States (1940), pages 45-51. 

8. Warvelle: Legal Ethics (1902), pages 207- 
208; Hale: History of the Common Law (1792, 4th 
ed.), pages xv-xvi. 
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Independence of Judges 


It was on this ground that Justice 
Harlan F. Stone declined to consider 
the chairmanship of the Atomic En- 
ergy Commission in September 1945. 
In a letter to Senator Arthur H. 
Vandenberg, Justice Stone observed 
that— 


the duties of a Justice of the Supreme 
Court of the United States are difficult 
and exacting. Their adequate per- 
formance is in a very real sense a “‘full- 
time job.” I have accepted the office, 
and acceptance carries with it the 
obligation on my part to give what- 
ever time and energy are needful for 
the performance of its functions.® 


Bar Associations have long been 
aware of the need to safeguard the 
independence of the judiciary and 
to preserve its high quality. The 
Canons of Judicial Ethics of the 
American Bar Association admonish 
a judge not to accept “inconsistent 
duties” (Canon 24); that “his con- 
duct should be above reproach” 
(Canon 34); and that he may not 
practice law, although he may “act 
as arbitrator or lecturer upon or in- 
struct in law, or write upon the sub- 
ject, and accept compensation there- 
for” but only so long as “such course 
interfere with the 
performance of his judicial duties” 
(Canon 31). 

Upon another occasion the Amer- 
ican Bar Association’s Committee on 
Professional Ethics and Grievances 
was asked to rule whether a judge 
might also properly hold an office 
in another branch of the Govern- 
ment-—such as the executive. The 
Committee held that this was clearly 
improper, since it “might easily in- 
volve conflicting obligations.”!° 


does not due 


It was on this ground that Justice 
Stone declined a second opportunity 
to serve in the executive branch of 
the Government. It was proposed 
to make him the decisive arbiter of 
a five-man United States Ballot Com- 
mission set up to handle the problem 
of soldier voting during the late war. 
In response to a request for his 
views, the Justice wrote: 

. . - I regard the performance of 
such a function as incompatible with 
obligations which I assumed with the 
office of Chief Justice, and as likely 

to impair my usefulness in that office. 
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It is enough to say, without more, 
which might be said, that action taken 
by the Chief Justice in connection with 
the administration of the proposed 
legislation might become subject to 
review in the Court over which he 
presides and that it might have politi- 
cal implications and political con- 
sequences which should be wholly dis- 
associated from the duties of the judi- 
cial office.11 
In light of the above Canons, the 
Committee on Professional Ethics 
and Grievances of the American Bar 
Association was asked to rule whether 
it was proper for a judge to conduct, 
for a newspaper, a column of com- 
ment on current news items and mat- 
ters of general interest. The Com- 
mittee held that, while such conduct 
involved no wrongdoing, it was not 
in accordance with Canon 24 that a 
judge should not accept “inconsist- 
ent duties,” and that such activity 
might lead, or be thought by the 
public to lead, ‘to impairment of 
judicial efficiency.” It was also 
pointed out that since Canon 34 
requires judicial conduct to be 
“above reproach, any activity which 
may be viewed with disfavor by many 
people as not consistent with judi- 
cial obligations comes within the 
scope of the Canon.!? In the same 
vein, a former judge has written that 
a judge— 

should not allow other affairs . . . to 

interfere with the prompt and proper 


performance of his judicial duties 
13 


The Character of the Judges Must Be 
Impeccable—the Office Inviolate 

It should be remembered that a 
judge is the human embodiment of 
an office dedicated to impartial jus- 
tice and fair dealing—an office which 
must have and demand the highest 
public respect. Many forms of activ- 
ity which are permissible in the ordi- 


nary affairs of the everyday world 
are not permissible to the bench. A 
judge who embarks upon official non. 
judicial activities in another branch 
of the Government lays himself 
open to the charge that he is under- 
taking “conflicting obligations” or 
“inconsistent duties”;!4 that in spir- 
it he is violating the doctrine of the 
separation of powers;!> and that in 
discharging his nonjudicial duties 
he is neglecting the proper perform- 
ance of the judicial ones.'¢ 

Such charges or beliefs, even if en- 
tertained only by a few, may readily 
bring the bench into reproach." 
While it has been argued that a 
judge may properly act in two sep- 
arate capacities, one judicial and one 
nonjudicial,!8 this ignores the hu- 
man element that the same man is 
the tangible representative of intan- 
gible offices. He cannot be divided in 
fact or in spirit so that at one time he 
sits as judge and another as a public 
official of a nonjudicial character. 
The detachment with which judges 
normally surround themselves, and 
which the public expects, is one of 
the safeguards of the proper adminis- 
tration of justice.19 The mantle of 
judicial probity cannot and should 
not be worn or laid aside as conveni- 
ence suits. Particularly in matters 
of internal concern, to step from the 
justice seat to next day direct partici- 
pation in controversial public activ- 
ities “runs counter to accepted ideas 
of propriety” and brings judicial 
and other affairs into too close an 
association.!® 


Federal Judiciary Must Maintain 

the Highest Standards 

The high standard demanded of the 
Federal judiciary and its complete 
attachment to things judicial should 
not be subjected to the disintegrat- 
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(September 25, 1945), vol. 91, pt. 7, pages 
8950-8951. 

10. Opinion No. 22, January 24, 1930. 

11. Letter from Chief Justice Harlan F. Stone 
to Senator Arthur H. Vandenberg, November 22, 
1943, Congressional Record, 78th Cong., Ist sess., 
vol. 89, pt. 7, page 9791. 

12. Opinion No. 52, Committee on Professional 
Ethics and Grievances, American Bar Association, 
December 14, 1931. 

13. Andrews: Judicial Ethics—The Judge and 
His Relations to the Lawyer, the Jury, and the 
Public (1935), 9 Florida Law Journal, pages 
525, 527. 


14. Opinion No. 22, Committee on Professional 
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ing erosion of particular exceptions. 
rhe business of judges is and should 
remain judging. The great respect 
with which courts generally, and the 
the federal judiciary especially, are 
regarded has been attained through 
an unremitting devotion to the high- 
est ideals. At one time in Anglo- 
\merican history, judges were in 
low repute because of their improper 
conduct both on and off the bench.?° 
(he personal touch in judicature 
may be a blighting touch, and even 
slight deviations from a superior 
norm of behavior may destroy the 
respect of Courts as tribunals of 
impersonal justice. In the words of 
Judge Bond: 

Perhaps it is only by preserving the 
conception of a court of justice as 
something larger than the men who 
carry it on, as something which trans- 
cends them, and compels their rever- 
ence, that the ground gained through 
the centuries and left to us of the later 
generations, can be held secure.?! 


Duty of the Executive 


Where there are no legal rules of 
conduct precisely laid down in sta- 
tute law, and where the judge may 
be in a difficult position in declining 
the request to serve in an execu- 
tive post, the burden of discretion 
falls heavily upon the Chief Execu- 
tive, He must exercise exceptional 
care in making appointments of 
this kind. 

The nominating power is far reach- 
ing; it has significances and impli- 
cations not always easy to see. An 
Executive appointment praiseworthy 
in the public service may impercep- 
tibly work greater harm to the judi- 
ciary. The Executive must forbear 
the temptation of using judges for 
their prestige. He must decline to 
use public opinion against the bench. 
Judicial eminence is the great intan- 
gible value of public faith in justice; 
and faith in public institutions is the 
very foundation of the good society. 


Undesirable Results 


In cases where federal judges accept 
the responsibility of extrajudicial 
duties or functions in the executive 


branch of the Government, several 





undesirable results may follow: 

(1) Reward may be conferred or 
expected in the form of elevation 
to a higher judicial post.?? 

(2) The judicial and Executive 
functions may be improperly 
merged.?3 . 

(3) The absence of the judge from 
his regular duties increases the work 
load of the other judges of the 
Court, if any, and may result in an 
impairment of judicial efficiency in 
the disposition of cases.*4 

(4) Nonjudicial activities may pro- 
duce dissension or criticism and may 
be destructive of the prestige and 
respect of the federal judiciary.*® 

(5) A judge, upon resumption of 
his regular duties, may be called 
upon to justify or defend his activities 
under an Executive commission.”® 


Conclusion 


The Committee on the Judiciary of 
the United States Senate declares 
that the practice of using Federal 
judges for nonjudicial activities is 
The practice holds 
great danger of working a diminu- 


undesirable. 


tion of the prestige of the judiciary. 
It is a determent to the proper func- 


tioning of the judicial branch of 


the Government. 

The Committee is not now dis- 
posed to recommend legislative ac- 
tion. It believes the remedy lies, in 
the first instance, in the good sense 
and discretion of the Chief Execu- 
tive. His is the prime initiative in 
the matter of these appointments 
and that is the point where the in- 
dependence of the judges and the 
prestige of the judiciary may best 
be preserved. 
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List of Some Federal Judges Who Have 
Been Commissioned by the President 
for Duties Other than Those of the 
Federal Bench 


Although the following list is not 
exhaustive, it contains some of the 
more recent appointments of fed- 
eral judges to executive and non- 
judicial posts: 

Associate Justice Owen J. Rob- 
erts: In 1942 acted as chairman of 
a committee to investigate the Pearl 
Harbor disaster.?7 

Associate Justice Robert H. Jack- 
son: Appointed on May 2, 1945, as 
United States chief counsel for the 
prosecution of Axis criminality before 
an international military tribunal.?§ 

Circuit Judge John J. Parker: Ap- 
pointed October 15, 1943, as mem- 
ber of Advisory Board on Just Com- 
pensation, to assist the War Shipping 
reappointed Sept- 
ember 10, 1945.29 Also appointed in 
1945 as alternate judicial member 
of the International Military Tribu- 


Administration; 


nal for trial of persons charged with 
war crimes; no compensation.®® 

Circuit Judge Learned Hand: Ap- 
pointed October 15, 1943, as mem- 
ber of Advisory Board on Just Com- 
pensation, to assist the War Ship- 
ping Administration.*! 

Circuit Judge Joseph C. Hutch- 
eson, Jr.: Appointed October 15, 
1943, as member of Advisory Board 
on Just Compensation, to assist the 
War Shipping Administration; reap- 
pointed September 10, 1945.5? 

District Judge John C. Collet: 
Acted as Chairman of Economic 
Stabilization Board.*? Later, in 1946, 
undertook further duties as ‘“‘over-all 
associate” of Director John R. Steel- 
man, in Office of War Mobilization 
and Reconversion.*4 





28. See Gregory, Murder Is Murder and the 
Guilty Can Be Punished (1946), 32 American Bar 
Association Journal, pages 545, 546. 

29. Executive Order 9387, 8 Fed. Reg., page 
14105; Executive Order 9611, 10 Fed. Reg., page 
11637. 

30. 40 Op. Atty. Gen. No. 99 (1945); 31 Amer- 
ican Bar Association Journal, page 515 (1945). 

31. Executive Order 9387, 8 Fed. Reg., page 


32. Executive Order 9387, 8 Fed. Reg., page 
14105; Executive Order 9611, 10 Fed. Reg., page 


33. 32 American Bar Association Journal, page 
279 (1946). 

34. 32 American Bar Association Journal, page 
682 (1946). 
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Justice Marvin Jones, of the Court 
of Claims, served as assistant adviser 
to the Honorable James F. Byrnes, 
chairman of the American delega- 
tion to the United Nations Confer- 
ence on Food and Agriculture. On 
June 28, 1943, he was appointed 
United States Food 
After an absence of some three years 


Administrator. 


he was appointed Chief Justice of 


the United States Court of Claims. 

Judges Mathew McGuire and Alex- 
ander Holtzoff, of the United States 
District Court for the District of 
Columbia, left the bench to assist 
the Army and Navy in the renova- 
tion of their court-martial systems. 

Judge Simeon Riskind, of the Dis- 
trict Court for the Southern District 
of New York, aided a survey of the 


problem of the Jews in Germany. 
Judge Peirson Hall, of the Dis- 
trict Court of the Southern District 
of California, assisted the Army in 
the review of court-martial sentences. 
Judge Joseph W. Madden, of the 
Court of Claims, went to Germany 
in July 1945 on leave of absence to 
become a legal adviser to the United 
States Military Governor of Germany. 


Section of International Law Holds a Mid-Year Meeting 


® The Section of International and 
Comparative Law held its mid-year 
meeting on June 9 at the Mayflower 
Hotel in Washington, D. C., with 
about 100 members and guests pres- 
ent. 

The feature of the opening lunch- 
eon, over which Section Chairman 
Willard B. of New York 
presided, was a penetrating, yet de- 


Cowles 


lightful discussion of ‘‘Internatienal 
Law and The United Nations”, by 
Sir Carl Berendsen, Minister of New 
Zealand to the United States and its 
Delegate to the General Assembly 
and the Trusteeship Council of The 
United Nations. 

Comparing international and mu- 
nicipal law, he placed emphasis on 
the lack of international enforcement 
authority, and noted that as a prac- 
tical of the “veto 
power”, the enforcement machinery 


matter, because 
presently proposed for The United 
Nations could not be used in a 
matter of importance against a strong 
nation or against a small nation sup- 
ported by a great nation. While 
warning that such weaknesses should 
not be ignored, that it is not sensible 
to pretend there is an effective system 
of international security when there 
is not, and that there will never be 
an effective international organiza- 
tion until the principle of “third 
party judgments” has been accepted, 
the speaker said that he nevertheless 
shall never despair, “because the 
right thinking people of the world 
are in the enormous majority”. 





796 American Bar Association Journal 


What is required, Dr. Berendsen 
declared, is the “certainty of opposi- 
tion to wrong”. Nations must re- 
nounce the idea that international 
morality is any different from na- 
tional morality. We must find the 
right, he said, and having done so 
and thereby necessarily knowing the 
wrong, we must reject and oppose 
the wrong. ‘““We who live today”, he 
concluded, “‘may, if we will, deter- 
mine whether the cloth of man’s 
destiny shall be a cloth of gold or 
a shroud”’. 

Chairman Cowles called on the 
Chairmen of sixteen of the Section’s 
Committees for interim or annual 
reports. Section Vice Chairman Fred- 
eric M. Miller, of Des Moines, Iowa, 
Chairman of the Committee on 
United Nations Organization, an- 
nounced plans for an afternoon's 
forum discussion of the pros and cons 
of world organization, in Cleveland 
on September 23, after the joint 
luncheon with the Junior Bar Con- 
ference. Edgar Turlington, of Wash- 
ington, D. C., Chairman of the Com- 
mittee on International Control of 
\tomic Energy, announced that his 
Committee is limiting its investiga- 
tion to such aspects of the problem 
of control as are especially suited for 
study by lawyers, such as the defini- 
tion of violations and the establish- 
ment of an appropriate tribunal. 
Comprehensive reports were rend- 
ered by the Committees on Interna- 


and Com- 


tional 


Transportation 





munications, Freedom ‘of the Press 


and Freedom of Speech, Private 
Claims Against Governments, and 
Social, Labor and Industrial Legis- 
Committee Chairmen 
William A. Roberts, Elisha Hanson, 
Heber H. Rice and Ellen L. Love, 
respectively, all of Washington, D. C. 

Chairman John N. Hazard, of New 
York City, of the Committee on 


European Law, announced that his 


lation, by 


Committee’s studies of contemporary 
law in eight countries are appearing 
in a series of eight articles in the 
Wisconsin Law Review (see 33 
A.B.A.J. 733; July, 1947). Chairman 
Edward W. Allen, of Seattle, Wash- 
ington, and Vahan H. Kalendérian, 
of New York City, for the Commit- 
tees on Far Eastern Law and Near 
Eastern Law, respectively, announced 
that similar studies are well advanced 
When 
printed, these will provide the Bar 


in their respective fields. 
with current and reasonably compact 
studies of the present state of the law 
in principal countries of the world. 

Before the luncheon, the Section 
Council made plans for the sessions 
in Cleveland and considered means 
of a wider distribution and availa- 
bility of the more valuable reports 
and papers prepared by the Com- 
mittees of the Section. The Séction 
endorsed the project of Attorney 
General Clark to 
torneys general or equivalent officers 


convene the at- 


of the governments of the world in 
Washington in 1948. 
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Aviation Law: 


Bar Sponsors First Institute 


® The first Aviation Law Institute 
ever held in the United States was 
conducted April 25 under the joint 
sponsorship of our Association’s 
Committee on Aeronautical Law and 
the Milwaukee Bar Association. The 
Institute was climaxed by a dinner 
honoring President Carl B. Rix of 
the American Bar Association, at 
which Ronold A. Drechsler, presi- 
dent of the Milwaukee Bar Associa- 
tion, presented a tribute and a gift 
to Mr. Rix, the only Wisconsin 
lawyer who has ever headed the 
American Bar Association. 


President Reviews Association's 
Efforts in Air Law 


In opening the Institute, President 
Rix pointed out that it is a part of 
the Nationwide educational program 
sponsored by the American Bar As- 
sociation to cover new developments 
in the law. He referred to the project 
for continuing education of the Bar 
and to Regional Conferences on in- 
ternational law under the auspices 
of the Committee for Peace and Law 
Through United Nations, as under- 
taken to make the Association of cur- 
rent and constant service to the legal 
profession and the Nation, ‘The im- 
petus given to aviation by the tech- 
nical achievements of the war has 
made the airplane an important part 
of the life of every American, to such 
an extent that problems of aviation 


law are coming home almost daily to 
lawyers in all parts of the country, 
as was pointed out in “Aviation Law 
Comes Home to the Main Street 





Lawyer,” by John C. Cooper, former 
Chairman of the Association’s Aero- 
nautical Law Committee, in the 
Aviation Law Symposium of Duke 
University’s Law and Contemporary 
Problems. 

Mr. Rix said that a first step in this 
educational program was a report by 
the Committee on Aeronautical Law 
to the House of Delegates last Febru- 
ary. This reviewed international air 
transportation, federal jurisdiction 
over civil aviation, State jurisdiction 
in the same field, airport develop- 
ment, and aviation accident law. The 
next step is to take this current sur- 
vey out to the “Main Street lawyer.” 
‘The 


tended as the first of several such 


Milwaukee Institute was in- 
gatherings. 

The first Institute speaker was 
Emory T. Nunneley, General Coun- 
sel of the Civil Aeronautics Board, 
who spoke on federal aviation legis- 
lation. He explained how compre- 
hensive federal control of the safety 
phases of aviation is and must be 
under the Civil Aeronautics Act of 
1938. Federal 


economic aspects of aviation are less 


controls over the 
comprehensive in nature. The 1938 
Act for the first time provided for 
certificates of public convenience and 
necessity for air carriers and allowed 
the Board to plan the air transporta- 
tion system of the Nation so as to 
avoid some of the overexpansion 
which troubled the railroads. He 
said that the Board has not certifi- 
cated any new trunk-line air carriers 
but has begun to issue three-year ex- 





perimental feeder-line certificates to 
new companies after it has first 
strengthened existing carriers by ex- 
tending their routes. 

Herzel H. E. Plaine, Special As- 
sistant to the Attorney General of the 
United States, in charge of State and 
local aviation legislation, outlined 
the regulation now exercised by 
States over economic and _ safety 
phases of civil aviation. He com- 
mended the work of the American 
Bar Association in sponsoring model 
State legislation in the aviation field. 
He discussed State legislation cover- 
ing airport zoning, taxation of air 
carriers, reckless flying, and the bill 
for the creation of a State aeronautics 
department. He indicated that the 
States now. cooperate closely with 
the Civil Aeronautics Administration 
in the safety field, but they have done 
very little on the economic regulation 
of air carriers. He was followed by 
E. K. Jordan, Executive Director of 
the Wisconsin Aeronautics Commis- 
sion, who gave details of aviation 
legislation applicable in Wisconsin. 


Future of Helicopter 
as ‘Family Aircraft’ 


The luncheon session was addressed 
by L. Welch Pogue, former Gen- 
eral Counsel and Chairman of 
the CAB and now Counsel for the 
Helicopter Council of the Aircraft 
Industries Association, on “Heli- 
copters and the Changes They Re- 
quire in Aviation Law.” He painted 
a bright future for the helicopter as 
the “family aircraft” of the future. 
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Mr. Pogue said that in view of its 
technical characteristics, it has been 
argued that the helicopter should not 
be subject to the body of aviation 
law and legislation designed for or- 
dinary aircraft. Since a helicopter 
does navigate the air, it is under the 
ordinary definition of “aircraft” as 
contained in federal, State and local 
legislation and is subject to the regu- 
lations applicable to ordinary air- 
planes. He argued that the regula- 
tions applicable to conventional 
fixed-wing aircraft cannot reasonably 
be applied to helicopters, and that 
the legislation should be amended 
to eliminate helicopters from its cov- 
erage and that a new system of 
regulation be drafted to cover the 
operation of the helicopters. 


Appraising Adjacent Property 
Owners’ Rights Is Difficult 


Ihe afternoon session of the Insti- 
tute was devoted to airport law and 
legislation, aviation accident liabili- 
ty, and legal rules for international 
aviation. The subject was presented 
by Charles S. Rhyne, Chairman of 
Committee on 
Law. He discussed 
legislation and Court decisions on 


our Association’s 


Aeronautical 


acquisition, development and opera- 
tion of airports, and stated that per- 
haps the most difficult problem aris- 
ing out of the great expansion is 
that of the conflicting interests and 
rights of airports and adjacent prop- 
It is claimed that air- 
ports cause injury to adjacent prop- 


erty owners, 


erty owners by low flights which cause 
noise, dust, fear of injury from falling 
planes, and glare from the landing 
and take-off lights of planes. In one 
case gusts of air from airplane pro- 
pellers were alleged to have been so 
furniture in a 
home adjacent to the Atlanta airport. 


Strong as to upset 


In a similar case in Iowa, it was 
alleged that the wind from the air- 
plane propellers frequently blew off 
an adjacent landowner’s hat and that 
the suction pulled off his bed covers. 

Mr. Rhyne concluded that five 
theories of air space rights have been 
advanced in the decided cases. These 
are: (1) The 


owns all the air space above his prop- 


theories landowner 
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erty without limit in extent; (2) the 
landowner owns the air space above 
his property to an unlimited extent 


subject to an “easement” or “privi- 
lege” of flight in the public; (3) the 
landowner owns the air space up to 
such height as is fixed by statute, with 
flights under that height “‘trespasses”’; 
(4) the landowner owns the air space 
up as far as it is possible for him to 
take effective possession but beyond 
the “possible effective 
zone” there is no ownership of air 


possession 


space; and (5) the landowner owns 
only the air space he actually occu- 
pies and can only object to such use 
of the air space over his property as 
does actual damage. The speaker 
pointed out that the last two theories 
have received the most acceptance in 
the Courts and that the Supreme 
Court of the United States in Causby 
v. United States, 328 U. S. 256 (1946), 
adopted the fifth theory. 

Edwin C. Sweeney, Editor of the 
Journal of Air Law and Commerce, 
formerly Assistant General Counsei 
of the CAB, and Suel O. Arnold, a 
member of our Association’s Com- 
mittee, discussed aviation accidents 
and the liabilities arising therefrom. 
Mr. Sweeney indicated that he has 
changed his opinion and no longe: 
advocates that a federal statute be 
adopted to supersede all State juris- 
diction in the liability field. He had 
made a comprehensive study of the 
subject for the CAB and had recom- 
Mr. 
Arnold discussed the accident cases 
which have been-decided by the Wis- 
consin Supreme Court in the avia- 
tion field. 

Gerald Brophy, formerly official 
United States Representative on 
PICAO Interna- 


tional Civil Aviation Organization) , 


mended such a statute in 1941. 


(the Provisional 


a representative of the United States 
on aviation conferences of an inter- 
national character for many years, 
and now General Counsel for TWA, 
discussed legal rules for international 
aviation. He cited the so-called War- 
saw Convention, to which the United 
States is a party, which limits recov- 
ery for death or injury in interna- 
tional air transportation ‘to $8,291.87 
unless “willful misconduct” is proved. 


He pointed out how this Conventiou 
is becoming of more and more im- 
portance to lawyers in the United 
States, since our air carriers are 
operating all over the world. He de- 
tailed the provisions of the Mortgage 


Convention covering equipment 
loans on aircraft, and the Status of 
Flight Commander Convention, 


which are before the International 
Civil Aviation Organization in Mont- 
real for consideration. He pointed 
out the many ways in which the legal 
rules for international aviation di- 
rectly affect the 
lawyers represent 


law business of 


who insurance 
companies, manufacturers, business 


houses, banks, air carriers and others. 


Senator McCarran Calls Aviation Law 
a ‘‘Quicksilvery Field” 


Senator Pat McCarran, of Nevada, 
in addressing the banquet on “Fron- 
tiers of Aviation Law,” said in part: 


When I speak of the frontiers of 
aviation law, I should tell you that I 
have had considerable experience in 
probing beyond the present to chart 
the future path of civil aviation in this 
country. When I first came to the 
Senate I envisioned the future that 
was in store for civil aviation. I then 
determined that I would make the 
development of that field one of my 
major activities. The development of 
civil aviation during my fourteen 
years of service in the United States 
Senate has far exceeded our fondest 
dreams. It has been my privilege to 
have participated in the drafting, 
sponsorship and formulation of the 
federal legislation which made this de- 
velopment possible. It is from this 
background that I come to you tonight 
to talk of the frontiers of aviation law. 

Aviation law is indeed a quicksilvery 
field. Yesterday we may have thought 
we had chartered its frontiers, that we 
had platted a map to enable us to say 
that aviation law is concerned with 
this and that, that these are its prob- 
lems, that it encompasses such and 
such concepts, that it goes here, but 
stops there. And then aviation engi- 
neers solved new problems and new 
horizons were ours to conquer. The 
useful range of aircraft was extended 
from a few hundred miles to the en- 
tire length and breadth of the globe. 
Today every spot on earth is within 
sixty hours of Milwaukee via air car- 
rier. Our whole thinking in the field 
of aviation law has been forced to 
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change quickly, as the great technical 
achievements of World War II ad- 
vanced aviation to undreamed-of ac- 
complishments. 


You to whom I speak have witnessed 
the change of precedent after preced- 
ent in the legal field as aviation 
developed. 

Senator McCarran outlined needed 
changes in the Civil Aeronautics Act 
and described his bill whereby all 
domestic air carriers would be con- 
solidated into one in the interna- 
tional field and discussed the subjects 
of multiple taxation on aviation, the 


federal airport bill and other avia- 
tion legislation, and asked for as- 
sistance from the members of our 
Association in the drafting of new 
aviation legislation. He cited his 
work and experience with our Asso- 
ciation on the Federal Administra- 
tive Procedure Bill, and said: 


I can say that as one who has wres- 
tled with the problems of this subject 
for many years that I welcome your 
mobilization of the 40,000 members 
of the American Bar Association for 
the task of solving the many legal 
problems which exist in this field. 


Results of Election for State Delegates 


# On July 25, 1947, the Board of 
Elections met at the Headquarters of 
the Association, canvassed the bal- 
lots, and announced the results of 
the balloting for State Delegates. 
There were eighteen jurisdictions 
voting in the election this year. Sev- 
enteen of these elected delegates for 
the regular three-year term begin- 
ning at the conclusion of the next 


Annual Meeting of the Association. 
Two jurisdictions voted for dele- 
gates to fill vacancies, one for the 
term which expires in 1947 and the 
other for the term which expires in 
1948. 

In the eighteen jurisdictions vot- 
ing, there were four (Kentucky, 
North Carolina, Pennsylvania and 
Tennessee) in which more than one 


AMERICAN BAR ASSOCIATION 
Election for State Delegates—1947 


Ballots 
Jurisdiction Delegate Elected Mailed 
Alabama Won. LocaNn Martin, Birmingham 345 
California DELGER TROWBRIDGE, San Francisco 2243 
Florida RosertT R. MILaM, Jacksonville 856 
Hawaii J. GARNER ANTHONY, Honolulu 76 
Kansas Douctas Hupson, Fort Scott 480 
Kentucky T. M. GApuin, JR., Louisville 446 
Massachusetts FRANK W. GRINNELL, Boston 1265 
Missouri Lynn M. Ewina, Nevada 1399 
*Lynn M. Ewinc, Nevada 1399 
New Mexico Ross L. MALOngE, JR., Roswell 158 
North Carolina C, RicHarD WHARTON, Greensboro 564 
North Dakota Herpert G. NILLEs, Fargo 99 
Pennsylvania Davip F. MAXxwELt, Philadelphia 2026 
Tennessee ALBERT Ewin, JR., Nashville 711 
Vermont Osme_r C. Fitts, Brattleboro 138 
Virginia Tuomas B. Gay, Richmond 757 
Wisconsin Joun S. Sprowts, Superior 793 
Wyoming **CHarves E. Lane, Cheyenne 92 
Territorial R. E. RoBertson, Juneau 39 
Group 


*To fill vacancy expiring with adjournment of 1947 Annual Meeting. 
**To fill vacancy expiring with adjournment of 1948 Annual Meeting. 


Aviation Law 





In sum we in America find ourselves 
with airplanes operating all over the 
World. Both domestically and in for- 
eign air transportation our airplanes 
are second to none. The technical 
frontiers of aviation have been or are 
being conquered. It is up to us, the 
lawyers of America, to conquer the 
legal frontiers of the aviation field. 
Man-made laws will govern the future 
of aviation —it depends upon those 
laws and those laws depend upon us. 
I feel certain that the lawyers of Amer- 
ica will rally to this task and see to it 
that the frontiers of aviation law are 
adapted to the air age in which we 
now live. 


candidate had been nominated by 
petition. Of the delegates elected, 
thirteen succeed themselves. The 
number of ballots sent out was 13,- 
886. The total number of ballots re- 
turned was 6,204. 

BOARD OF ELECTIONS 
Epwarp T. FAIRCHILD, Chairman 
WILLIAM P. MAcCRACKEN, JR. 
Harotp L. REEVE 


Ballots Votes 
Returned Received 
221 206 
893 819 
419 385 

46 44 
261 238 
315 225 
566 542 
345 311 
250 73 

82 79 
361 196 

72 66 

1111 600 
400 286 

86 82 
347 321 
354 330 

65 38 

10 4 
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a The Cleveland Meeting Next Month 


Unfortunately it has been true that the steady and sub- 
stantial increase in our Association’s membership has 
not led to a corresponding increase, or any increase, in 
the attendance of members at our Annual Meeting. On 
the contrary, Boston in 1936 and Kansas City in 1937 
marked the high numbers in registrations. After that, the 
tensions due to the outbreak of World War II in Europe 
and then our own entrance into the war meant travel 
conditions as well as preoccupations which brought 
attendance to its lowest point in years. 


Last October at Atiantic City, it was evident that 
the turning-point toward larger attendance had come. 
At Cleveland on September 22-26 further advance seems 
assured. So we remind you that there still is time, but 
it is none too soon, to make your reservations to enable 
you to come to Cleveland. 


Actions will be taken there that will be important 
for our profession and our country. You should have 
a voice and vote in the decisions. Cleveland hospitality 
is proverbial. ‘he presence of the Lord Chancellor of 
England, the Chief Justice of the United States, and the 
Chief Justice of Ontario who is President of the Cana- 
dian Bar Association, assures that there will be addresses 
which you should hear. Above all, American lawyers 
from all parts of the country should avail themselves 
of the opportunity to come together and talk about the 
things which give them deep concern. 
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= The Second Step in the Law of Labor- 
Management Relations 


Ten years ago on April 12, a majority in the Supreme 
Court sustained, in the Jones and Laughlin case (301 
U. S. 1), the constitutional power of the Congress to 
enact the National Labor Relations Act. Overruling 
as not offering grounds of constitutional defect the con- 
tentions that the Wagner Act did not provide “a more 
comprehensive plan” and that it was “one-sided,” the 
majority in the Court declared that 
The Constitution does not forbid “cautious advance, 
step by step,” in dealing with the evils which are exhibited 
in activities within the range of legislative power. 

On June 23, more than two-thirds of the members of 
the Senate of the United States voted, 68 to 25, to over- 
ride The President’s veto of the Taft-Hartley Labor- 
Management Relations Bill—1947. This completed bi- 
partisan action which made the measure a part of the 
law of the land. Unfortunately, this “second step” in 
federal supervision of labor-management relations, 
modifying in many respects what had been enacted in 
1935 and held free from constitutional objection in 
1937, was in a setting of intense political controversy. 

The intervening ten years have been fraught with 
costly industrial strife. ‘This is neither the time nor the 
place for a re-appraisal of the Wagner Act or for con- 
clusions as to the many phases of the new law. The 
significance of its central purpose may be noted because 
it is characteristic of long-run American thinking and 
policy. ‘That purpose was to remove all grounds for 
the prevalent belief that the Wagner Act was “one- 
sided” to the extent that it subjected only employers 
to pressures and penalties for “unfair practices” and did 
not operate against like “unfair practices” of labor 
organizations and their agents or protect equally the 
right of workers to choose that they would not belong 
to a union and their right to be represented by a union 
of their own choosing. In respects which need not be 
enumerated here, the new law undertakes to provide 
new protections for the paramount public interest, the 
National economy when crippling strikes are threatened, 
the rights of individual employees as well as labor organ- 
izations, and the rights of employers. 

More than a few provisions of the new law may be 
attacked as to their constitutionality. “These questions 
can be determined in an orderly course. Agitation for 
repeal or amendment will continue. That also is the 
right of free men. 

Meanwhile, the law should be observed, respected, 
enforced. The first thing to do is to understand the 
many changes which it brings. Mr. Iserman’s article in 
this issue, on some phases of the Act which have received 
little or no attention in the press but may be of especial 
interest to lawyers, is our first contribution to a fair 
understanding of the new law, by lawyers, their clients 
and the public. 

The new Act brings into labor relations law, as 








Mr. | 
tion 
judic 
weig] 
new 
orde! 
tratit 
dent! 
NLR 
Proc 
those 
Effec 
Find 
TI 
of be 
iden 
and. 
ter t 
its fir 
tion: 
law 
The 
the 
to 
mad 
+ 
ity ¢ 
cian 
by 


stan 


” 


in | 
C.F 


an 


or 
m 


Pp! 


the 
whe 
the 
ing 
of | 
stre 


Alt 
pre 
suc 
By- 
ligh 
act 
is ¢ 


—a 






ce, 


7s Ss SB to 


‘¥ 


be cc ol 








Mr. Iserman explains, the operation of a new separa- 
tion between prosecuting and fact-finding or quasi- 
judicial powers, new standards as to the quality and 
weight of evidence, new bases for NLRB decisions, 
new scope and grounds for judicial review of NLRB 
orders. It goes expressly beyond what is in the Adminis- 
trative Procedure Act on those subjects. This is evi- 
dently the answer of the Congress to the claims of the 
NLRB and some other agencies that the Administrative 
Procedure Act did not change the pre-existing law in 
those respects (See, for example: “NLRB Procedures: 
Effects of the Administrative Procedures Act”, by David 
Findling of the NLRB; our January issue, page 14). 

The elected representatives of the people, members 
of both political parties, have made the new law. Pres- 
ident Truman has admonished that it shall be respected 
and obeyed. The NLRB has stated its intent to adminis- 
ter the new Act fairly and efficiently, and has instructed 
its field divisions to heed and enforce it. Labor organiza- 
tions have issued instructions for compliance with the 
law while the constitutionality of parts of it is tested. 
The new contracts of the United Mine Workers with 
the mine owners contain numerous specific references 
to provisions of the Act, to which the contracts are 
made subject. 

The Supreme Court, in upholding the constitutional- 
ity of the Lea Act against the requirement of the musi- 
cians’ union that radio stations hire unneeded “stand- 
by” musicians, may have given an indication of its 
stand as to the constitutional power of the Congress 
in labor-management legislation. In any event, James 
C. Petrillo, head of the union affected, said at once: 

The Supreme Court has spoken. This is my country, 
and the Supreme Court makes the final rulings on its laws. 
No one will ever say that Jim Petrillo fought his country 
or the Supreme Court. I thought that I had the law on 
my side, and I made the best fight I knew how. The Su- 
preme Court has spoken, and I bow to its dictates. 

All of these things are in the American spirit and 
the American way. American lawyers and their clients, 
whether they be employers or labor organizations, owe 
the duty of cooperation and diligent effort, toward mak- 
ing the new law work fairly and efficiently, irrespective 
of their own or others’ endeavors to amend, repeal, 
strengthen or invalidate particular parts of the law. 


a Amending Our Organic Law 


Although there is general agreement that there shall be 
presented for action at the Cleveland meeting only 
such amendments of the Association’s Constitution and 
By-laws as are believed to be needed urgently in the 
light of experience, several amendments of that char- 
acter have been filed. Notice of them and their text 
is duly given, elsewhere in this issue, with a brief state- 
ment as to why they are offered. 

There are differences of opinion as to some of them 
—not as to the need for dealing now with their subject- 
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matter, but as to the method proposed in the amend- 
ment filed. Members of the Association who cannot 
attend and vote in Cleveland are urged to examine 
them and make known their views about them, to 
their representatives in the House of Delegates or mem- 
bers who will be in the Assembly in Cleveland. 
Members of the Board of Editors have filed amend- 
ments as to the JouRNAL. They propose to enlarge the 
Board of Editors by adding two members, to enable 
a fuller geographical representation than is possible in 
a Board of the present size, and to provide for the added 
and prospective volume of work. Also, it is proposed to 
increase from $1.50 to $2.50 the part of each member's 
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yearly dues which is allocated as the price of his sub- 
scription to the JOURNAL. This is necessitated by the 
sharply increased costs of printing, paper, mailing and 
staff work. 


Cost of Our Federal Courts 


#" We are pleased to be able to report to our readers 
that the difficulties which arose as to parts of the 1948 
appropriations for the Courts of the United States (see 
page 695 of our July issue) have been ironed out satisfac- 
torily in the economy-minded Congress and that the 
work of the federal judicial system will not suffer 
through the withholding of requisite funds. ‘The rela- 
tively small amounts of money involved in the ques- 
tioned appropriations were restored when the facts 
were placed before the committees, and improvement 
was accomplished as to the basic legislation needed for 
the financial independence of the judiciary. 

The incident has served a highly useful purpose, be- 
sides fostering a better team-work between the Congress, 
the Courts, and the Administrative Office, as to the 
functioning and finances of the judicial system. The 
discussions have brought a new and clear realization 
of the relatively low cost of the whole judicial branch 
of our National Government. 

When one thinks of all of the judges of all of the 
federal Courts throughout the country, all of the Clerks 
and Marshals, all of the Referees and Reporters, all of 
the law assistants, clerks, and staffs, the visualization may 
be of a rather large body of men and women engaged 
in the task of administering justice. They constitute and 
embody the distinctive American institution which is 
looked up to by lovers of law and liberty everywhere but 
is lacking in many lands. All other governments have 
a legislative branch, although the two-party system has 
in many instances been destroyed, with a resultant lack 
of independence, watchfulness and vigor. All other 
governments have executive heads, although in the 
larger Nations they are usually a part of the parliamen- 
tary systems. An outstanding feature of our federal 
republic is its independent judiciary, as buttress and bul- 
wark for the rights of men and the conformance of 
public officials to limitations contained in our Con- 
stitution and statutes. 

The fact now stands out that all of these Courts, from 
the highest to the lowest, with all of their operations and 
staffs, cost the taxpayers only about $20,000,000 a year. 
And this is less than one-fifteenth’ of one percent of the 
total federal budget for the other two departments of 
government, In the Executive branch, more than a few 
departments and activities cost more than all of the 
Courts. 

The appropriation bill signed by the President on 
July 9 was for the operations of the State, Justice, and 
Commerce departments, and the federal judiciary. It 
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was for $147,512,656 less than the President had re- 
quested for those purposes. For the three departments 
and the Courts it was still $551,275,932, about $20,- 
000,000 of which were for the judiciary. 

Especially for purposes and projects related to Na- 
tional defense, $20,000,000 is not looked on as a large 
sum in federal expenditures. It was computed and 
charged in July that the preparation and circulation 
of the mimeographed and printed “publicity” material 


sent out by the Government to newspapers, magazines, 


etc., cost about $75,000,000 a year—nearly four times 
as much as all of the federal Courts. 

The Judicial Conference and the Administrative 
Office of the Courts of the United States have properly 
been vigilant in saving money where it could be saved, 
in the expenses incurred by the judicial branch. Many 
instances of this were brought to the attention of the 
Congress. But it will be well for lawyers and people 
to understand that our cherished federal judicial sys- 
tem costs the taxpayers only a small fraction of one 
per cent of the National budget. 





Editor to Readers 





We of the JourRNAL have been remiss, as we now see it, 
in failing to present seasonably to our readers the re- 
port and outstanding achievement of the Chattanooga 
Bar Association (Tennessee) and its Committee, headed 
by Clarence Kolwyck as Chairman, to investigate the 
divorce situation in Hamilton County, which was bring- 
ing discredit to the profession and the administration 
of justice. At the time the Committee carried on its 
work and made its report last November, we looked 
upon it as one of several valiant and highly creditable 
attempts then being made, by local and State Bar As- 
sociations, to cope with laxities, irregularities, and veri- 
table scandals, arising out of the state of the divorce laws 
and what some lawyers and some Courts were doing 
under those laws. Sheer lack of space prevents us from 
giving to the very many State and local projects of that 
character the publicity which they well deserve. But 
because the Chattanooga conditions were revealed as 
perhaps the worst in the United States, the report lent 
itself to National importance, by virtue of its revelations 
and the efficacy of the steps taken by the local Bar to rid 
itself of its wrongdoers and to correct the conditions in 
the Courts. 

First the Chattanooga Times, with commendable pub- 
lic spirit, printed the 84-page report in full, with a vig- 
orous editorial, and distributed thousands of extra 
copies, supplementing what was sent out by the press 
associations to daily newspapers throughout the coun- 
try. The Central Council of the Bar Association of 
Tennessee distributed copies of the report to all lawyers 
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in the State and recommended to all judges that a 
waiting period of thirty days be imposed between the 
filing and hearing of divorce cases. This was promptly 
complied with by most judges. 

Then the Journal of the American Judicature Society 
told in its April issue the dramatic story of what the 
Chattanooga Bar had done (“The National Tragedy of 
Divorce’). The June issue of the Tennessee Law Review 
published the report and a forthright article by J. Mac- 
Peebles, President of the State Bar Association, on “Law- 
vers and Divorce.” The Spring issue of the Women 
Lawyers’ Journal gave much space to the Chattanooga 
report and its effectiveness, with a statement by N. Ruth 
Wood, of the Missouri Bar, which is one of the best that 
we have seen on the basic issues. Finally, the develop- 
ments inspired Vance Packard to write the story in the 
June issue of the American Magazine, under the title, 
“The City of Broken Hearts”. 

Through all this the courageous and competent 
efforts of the Chattanooga Bar Association have been 
brought to nation-wide attention and have exemplified 
to the American people what Bar Associations can 
undertake and do accomplish, when “they put their 
hands to the plow’. Rarely, however, does any activity 
of any Bar Association receive such favorable and Na- 
tion-wide notice and approbation. The officers and 
members of the Chattanooga Association deserve, and 
are receiving, the congratulations and appreciation of 
their brethren throughout the land. 


The basic problems as to what our laws of marriage 
and divorce should be are a challenge to the organized 
Bar and all of its components—a problem of first im- 
portance, with which public thinking will not come to 
grips until the lawyers have done some first-rate think- 
ing. The problem goes deeper than the misdeeds of 
divorce lawyers or the laxities in some Courts that hear 
divorce cases. Perhaps there needs to be a radical re- 
vision in our thinking and legal concepts. The law can 
create contracts but not sacraments; concepts such as 
“domicile”, “legal grounds”, “condonation’, “‘collu- 
sion”, may need re-examination, as tending in them- 
selves to lead men and women, lawyers, and judges, to 
be less than honest-minded and honorable. Divorce laws 
and their administration are generally a scandal and a 
reproach to our profession and our system of law. We 
do not try to offer here, at this time, any suggestions as 
to remedies. Those who are most bitter about our di- 
vorce laws have little or no idea how to improve them. 
The thinking and guidance of lawyers are greatly 
needed. We would welcome and gladly publish short 
articles (200 to 300 words each) in which our readers 
state their conclusions as to what should be done. 


On July 8 H.R. 3214, which has passed the House of 
Representatives, was read twice (legislatively) in the 


12 
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Senate and referred to the Committee on the Judiciary. 
It is entitled “An Act to revise, codify and enact into law 
Title 28 of the United States Code entitled ‘Judiciary 
Code and Judiciary’”’. Containing 189 pages including 
a fifteen-page schedule of laws repealed, the measure is 
understood to have been drafted under the circum- 
stances stated by Chairman Wiley of the Senate Com- 
mittee on the Judiciary on pages 678-679 of our July 
issue. It would in effect make Title 28 of the U. S. Code 
official law instead of prima facie or provable evidence 
of the law. 


Exception has been taken by the New York County 
Lawyers’ Association, largest of the local Bar Associa- 
tions in the United States, to the turn of a phrase, or 
the inferences from it, in our account (June issue, page 
539) of the sponsorship and nomination of Harold R. 
Medina to be a United States District Judge in the 
Southern District of New York. As we understand the 
matter, that Association was precluded by a By-law 
from taking part in the bringing forward and sponsor- 
ship of Mr. Medina’s name, as an alternative to the 
candidate recommended by the Democratic party or- 
ganizations. As soon as President Truman had nomi- 
nated Mr. Medina and submitted his name to the Senate, 
the Association’s Committee on the Judiciary unani- 
mously adopted a resolution which strongly attested 
that the nominee was “eminently qualified”, and en- 
titled to “the whole-hearted endorsement of every mem- 
ber of the Bar”. This was immediately transmitted to 
the Senate Committee on the Judiciary. In point of 
fact, as was well-known to the JOURNAL, at the time, 
there was enthusiastic support for Mr. Medina among 
officers and members of that Association, from the first 
mention of his name for the post; but its Committee is 
not vested with power to “pass upon the qualifications 
of candidates nominated or proposed to be nominated 
for . . . appointment to judicial office,” in advance of 


their being nominated or proposed by the appointing 


power or political agency. The Association is entitled to 
share fully in the satisfactions due to the notable 
accomplishment of the organized Bar in this instance. 


There should also be pointed out, what was implicit 
in our news account, that no Committee of any Bar 
Association took any action which should be regarded 
as reflecting in any way upon the character, reputation, 
or professional standing of Congressman Benjamin 
Rabin, whose name was brought forward by the Demo- 
cratic organization in New York City and State. The 
Bar Association Committees were not asked to report 
on the name of Mr. Rabin, as his name was not sub- 
mitted to the Senate; and they made no report as to him. 
Under the circumstances stated in our June issue, the 
stand of the Bar Associations was affirmative, for Mr. 
Medina. 
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The amendments made by the House of Representa- 
tives Committee on the Judiciary on June 19, in report- 
ing favorably the Jennings bill (H.R, 1639) strongly 
supported by our Association (July issue, page 659), 
as to the venue of actions under the Federal Employer’s 
Liability Act, were altogether acceptable to the Asso- 
ciation’s Committee on Jurisprudence and Law Reform. 
The Judiciary Committee simply transferred what had 
been drafted as an amendment to Section 6 of that 
Act and made it an amendment to subdivision 2 of 
Section 51 of the Judicial Code as amended, which 
is a general section of the Judicial Code. H. R. Report 
No. 613, by Mr. Springer, of Indiana, gives an excellent 
statement for the bill. The Committee reports that 
thirty-five State Bar Associations, hundreds of city and 
county Bar Associations, hundreds of practicing law- 
yers, have endorsed the bill. At this writing we are un- 
able to forecast whether favorable action on the bill can 
be had at this session of the Congress, in view of con- 
gestion of the calendars and the formidable opposition 
from the railroad brotherhoods, 


Owing to the quantity of material which needed pub- 
lication in this issue, the Ross Prize Essay by William 
Tucker Dean, Jr., was of necessity held over, for inclu- 
sion in our September issue. The successful competitor 
will give a summary of it on September 25 at our Cleve- 
land meeting. 


In connection with the 1947 competition for the Ross 
Essays award and the $2500 prize which will be given to 
William Tucker Dean, Jr., for the “best discussion” of 
the selected subject published elsewhere in this issue, 
our readers will be interested to recall that the United 
States Court of Appeals for the District of Columbia 
held in 1945 that the money given to the successful con- 
testant is not “taxable income” (McDermott v. Com- 
missioner, 150 F. (2d) 585). McDermott was a Professor 
of Law at Duke University; he won the 1939 award, 
was given also the money prize, and contested its tax- 
ability. For the Court, Associate Justice Edgerton wrote 
to reverse the Commissioner and the Tax Court. The 
majority in the Court of Appeals held that the Ross 
competition and the award are one thing and that the 


bestowal of the money prize is another. The Superior 
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Court of Los Angeles, construing Judge Ross’ will on 
the application of the Association, had held in 1939 
that the Association acts for itself in selecting the sub- 
ject and determining the conditions of the competition, 
but that in the bestowal of the prize it acts as a trustee 
of the fund created by Judge Ross, The money prize 
thereby became a “gift,” not earned or taxable income. 
The Court’s view conformed objectively to the Associa- 
tion’s concept of the award and the prize. The Associa- 
tion does not pay the money for the writing of an essay 
or for the essay which the winner wrote—the purpose 
of the testamentary benefaction was held to be to “give” 
or “incite”, not to “employ” or “buy”. The successful 
contestant was held to receive the ‘‘financial advantages 
gratuitously”; the “dominant motive of a normal con- 
testant for this prize is not a hope of immediate financial 
gain. He does not regard himself as exchanging his 
services or his product for money. To one whose life 
is devoted to scholarship and whose position is affected 
by his scholarly output, the publication of an outstand- 
ing essay is its own reward and may lead to other rewards 
both tangible and intangible. No doubt the contest 
provides an added motive which may direct and more 
or less increase a scholar’s effort, but this added motive 
is more a matter of prestige than of money.” Justice 
Edgerton added that “Finally, requiring winners of 
scholarly awards to pay taxes on them would conflict 
with the wise and settled policy of encouraging scholar- 
ly work.” No appeal was taken by the Commissioner. So 
at the Annual Meeting in Cleveland in September, this 
year’s winner will receive the Association’s certificate 
of award for the “best discussion” and will also be given 
a tax-free check for $2500. 


An anonymous contributor from Detroit, on reading 
Ben W. Palmer’s article in our June issue (page 529), 
suggests the following simile: 

Ben Palmer is as showy in his prose 
As Florian Slappey in his yellow clothes. 


Harry Barnard is doing research as to the career of 
Judge Lambert Tree (1832-1910), distinguished Chicago 
lawyer, jurist, civic leader, and diplomat. Persons who 
have recollections and particularly letters, pertaining to 
Judge Tree, are asked to write to Mr. Harry Barnard at 
8800 South Wabash Avenue, Chicago 19, Illinois. 





Personally Obnoxious’ ? 


Senatorial “Courtesy” and Judicial Nominations 


® On July 8 the Senate confirmed the nomination of Joe B. Dooley, of Amarillo, 
Texas, a member of our Association since 1928, to be United States District Judge 
for the Northern District of Texas. The vote was 48 to 36, after a motion to send 
the nomination back to the Committee on the Judiciary had been rejected by a vote 
of 39 to 46. 
Kenneth McKel: 
The Committee on the Judiciary had reported Judge Dooley'’s nomination favorably 


ye minority party, only Senators Harry F. Byrd, of Virginia, and 
af Tennessee, voted against confirmation. 


on May 14. The vote in the Committee was 8 to 4, with one vote favoring no 
recommendation. Our Association Committee on nominations for judicial office had 
advised the Senate Committee that it regarded the nominee as well qualified and 
of judicial temperament. Chairman Alexandes Wiley of the Senate Committee told 
the Senate on July 1: 
| listened to practically all of the testimony which was given and my personal 
conclusion was that the nominee met the tests which have been applied by the 
Committee in relation to qualifications, character, pro-American philosophy, etc. 
The State Bar of Texas has a rule that the Bar as such will make no recom- 
mendations, but the Committee received endorsements of the nominee from the 
officials of the Bar. 

The nomination and confirmation of Judge Dooley had been strongly supported 
by Senator Tom Connally, of Texas. His junior colleague from Texas, Senator 
O'Daniel, stated that the nominee was “personally obnoxious” to him. Although 
nominated in the Democratic primaries as Governor and later as Senator, and 
elected as a Democrat, Senator O'Daniel is said to have been ignored by the 
Administration as to “patronage” and as to recommendations for appointment to 
office. This raised squarely the historic issue as to whether individual members of the 
Senate shall, in respect of a nominee for judicial office, give validity to the objection 
of one Senator from a State that the nominee who has been favorably reported on 
is “personally obnoxious’ to him. The Judiciary Committee submitted a notable 
memorandum to the Senate on this issue. Stating that there are precedents for recog- 
nizing and for ignoring such an objection, Chairman Wiley made the following 
statement for the Committee on July 1, to “outline the main issue and specify some 
of the implications of either type of action which we may take”: 





=" There are three steps, as we know, 
that must be taken: 
(A) There must be nomination by 
The President. 


(B) His nomination must be “by 
and with the advice and con- 
sent of the Senate.” 


There must be execution of 


the commission by The Presi- 
dent. 

The Senate has the absolute right 
to reject any nomination, and the 
action of the Senate is not subject 
to reversal anywhere or by anyone. 

The words “by and with the ad- 
vice and consent of the Senate” do 
not mean “with the advice and con- 
sent” of any particular group or in- 
dividual, but rather by the entire 
Senate as a going concern. The Sen- 
ate is not obliged to give any reasons 
to anyone for its acts, nor is any 
Senator required to explain why he 
voted for confirmation or rejection. 

Our principal problem comes from 
the application of the rule of so- 
called “Senatorial courtesy” in this 
situation. It is a difficult rule to 
apply because, as I have mentioned 
before, the precedents on it are 
conflicting. 

In his book The President—Office 
and Powers, Professor Corwin, on 
page 69, states the following: 

Much more extensive is the control 

which is exerted over the President’s 

freedom of choice by a set of usages 
which go by the name of “senatorial 
courtesy”. If the President in nominat- 
ing to an office within a state fails to 
consult the preferences of the Senator 
or Senators of his own party from that 
state, he is very likely to see the ap- 
pointment defeated upon an appeal 
to the Senate by the slighted member 
or members. Reciprocally, the Sen- 
ate will ordinarily interpose no ob- 
jection to the President’s nominees 
for Cabinet or diplomatic posts. While 
any attempt to find a basis in the writ- 
ten Constitution for this interesting 
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“Personally Obnoxious” 


understanding would be disappoint- 
ing, since it is the advice and consent 
of the Senate which the Constitution 
requires and not that of individual 
Senators, yet there ts no usage of the 
Constitution affecting the powers of 
the President which is more venerable. 


Individual Interpretation 

of Senatorial Courtesy 

The force of the “personal obnox- 
iousness” objection is one that each 
individual Senator will have to de- 
termine for himself on the merits 
of the given case. Under the Con- 
stitution, the Senate is called upon 
to “advise and consent”; but each 
individual Senator, in turn, has the 
responsibility for interpretating that 
language. There can be no absolute- 
ly inflexible rule with respect to ad- 
hering to or ignoring the “personal 
Let 
consider the implications of both 


obnoxiousness” objection. us 
actions: 

(A) If the obnoxiousness objection 
were always accepted, then we would 
be giving a powerful and arbitrary 
weapon to the individual Senator, 
who could utilize this weapon con- 
tinually to embarrass the Executive 
without any reference to the qualifi- 
cations of nominees. 

(B) On the other hand, if we were 
to always reject the “obnoxiousness” 
objection, it would mean that the 
Executive would have a virtually un- 
disputed appointing power unless 
there was some very obvious and 
damaging evidence to disqualify his 
nominees. There would be no bar 
to mediocrity via the “personal ob- 


Success and Discouragement as to Judicial 


® Yesterday Harold R. Medina was 
inducted as a Judge of the United 
States District Court for the Southern 
District of New York. The 
carried the announce- 


news- 
also 


that 


papers 
ment President Truman had 
sent to the Senate the nomination of 
Leo F. Rayfiel to be a Judge of the 
United States District Court for the 
Eastern District of New York to fill 
the vacancy caused by the death of 


Judge Grover M. Moscowitz. 
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noxiousness” objection, and there 
would be no bar to purely political 
appointees nominated solely to serve 
some purely partisan purpose. 


Factors in Evaluating 

Obnoxiousness 

What, then, are the major factors 
that we must bear in mind in evaluat- 
ing our actions along this line? | 
submit those factors are: 

(A) The United States Constitu- 
tion itself, giving the “advice 
and consent” power to the 

Senate. 

The broken practice of respect- 
ing “personal obnoxiousness”’ 
and “Senatorial courtesy.” 
The obligation which a Sen- 
ator may feel to the objecting 
Senator to respect the latter’s 
judgment. 

Justice for the nominee him- 
self. We must bear in mind, 
of course, that when a nominee 
is rejected by the Senate for 
whatever reason, forever after 
he lives under, in a certain 
sense, a cloud of official dis- 
approval. 

Our obligations to the Amer- 
ican public, which means our 
obligation to secure the ap- 
pointment of fit public 
servants. 

The factor of whether or not 
a given nominee is to serve 
within the particular State of 
the objecting Senator. 
Whether this is the 
the first instance in which the 


or not 


The appointment of Judge Medina 
was an excellent choice of a man who 
on his merits as a lawyer was elevated 
to the bench. It was acclaimed by 
the Bar. The Rayfiel appointment, 
sponsored by local political leaders, 
elevates to the bench a man who has 
devoted many years mainly to serv- 
ice in the State Assembly and in Con- 
Mr. Rayfiel undoubtedly is 
a man of high principles; his record 
as a legislator is good. But political 
and legislative experience constitutes 


gress. 


objecting Senator has raised 
the “personal obnoxiousness”’ 
issue or whether it is a part of 
a long series of such objections. 
Whether or not circumstances 
permit open discussion of the 
reasons on which the objecting 
Senator bases his objection. 
We can well understand that 
if a nominee had insulted a 
given Senator’s wife in some 
manner, the Senator might not 
want to bring that to the open 
attention of the Senate. 
Whether or not other Senators 
would be willing to accept the 
blanket statement of “personal 
obnoxiousness” from a partic- 
ular Senator without his speci- 
fying the reasons for it would 
depend on one of the preced- 
ing points which I stated; 
namely, the obligation which 
other Senators feel to the ob- 
jecting Senator. 

We are presented with this situa- 
tion in Texas where the nominee is 
apparently above reproach, where he 
is caught between two fires, so to 
speak. Here we have two Senators 
who have not been able to agree, and 
one Senator who has been totally 
neglected for six years in relation to 
patronage by the Administration. 
We have a judicial vacancy in Tex- 
as. The people need that vacancy 
filled. What, then, should the Sen- 
ate do in fairness to all parties con- 
cerned and on the basis of the fac- 
tors that I have mentioned? 


Appointments 


neither preparation nor qualification 
for judicial service. Perhaps this ap- 
pointment was facilitated because the 
organized Bar in the Eastern District 
is less alert and active than in the 
Southern District. Whatever the rea- 
son, it is discouraging to find the ex- 
cellent example of the Medina ap- 
pointment so quickly followed by 
one which does not seem to measure 
up to the standards desired for the 
federal bench.—Editorial in the New 
York Times for July 2. 





mi store) <n te) Lawye rs" 


LeviaTHan. By Thomas 
Hobbes. Edited with an Introduc- 
tion by Michael Oakeshott. New 
York: The Macmillan Company. 
June, 1947. $2.25. Pages Ixvi, 468. 

Some authorities have considered 
Hobbes the greatest political philos- 
opher of the English race. Certainly 
he and Locke have been most influ- 
ential; but fortunately for American 
liberty it was the philosophy of the 
latter that was accepted here, rather 
than that of the author of Leviathan. 
A convenient edition of Hobbes’ 
chief work is not untimely. For 
Hobbes, though dead nearly three 
hundred years, lives today in his 
philosophy, which has borne disas- 
trous fruit in this present generation. 

It may be more than coincidence 
that Hobbes was once secretary to 
Bacon who stood for the absolutism 
of James I as against Coke with his 
championship of common law prin- 
ciples, of law as reason and not as 
So, too, Bacon may have given 
Hobbes, champion of the sovereign 
state with the sovereign bound by no 
higher law, his familiarity with his 
spiritual kinsman, Machiavelli. 

In Hobbes we have the exaltation 
of the sovereign state as a mortal 
god, subject to no higher law, ex- 
pressing its sovereign commands in 
a positive law expressive of will 
rather than of reason, subject to no 
criticism in principles of natural law 
or justice. The law itself is to answer 
all questions of ethics or morality. 
Religion is to be a servant of the 
state or, as Figgis says, theology is a 
branch of politics. 

Indeed, Hobbes goes even beyond 
Machiavelli in exalting political 
authority. For while the Florentine 


will. 


as a practical matter divorces politics 
from religion and morals, the Eng- 
lishman puts politics above religion 
and morals, combining powers of the 
church and state in a single sover- 
eign. For Hobbes, law is will, the 
expression of sovereign authority in 
the interest of order since men are 
creatures of passion rather than of 
reason. “The com- 
mands of them that have the right 


Says Hobbes: 


to command are not by their sub- 
jects to be censured or disputed... . 
The law is all the right reason we 
have and ... the infallible rule of 
moral goodness.” 

Hobbes has his kinship with men 
of a later day. With the skeptic or 
relativist asserting that knowledge of 
absolute truths is unattainable or 
that such truths do not exist or are 
immaterial. With behaviorists who 
view man’s conduct as merely the 
response to environmental stimuli. 
With economic determinists who 
view man as the puppet of circum- 
stances and not a creature of reason 
and free will. With Austinian juris- 
prudence holding that law has no 
concern with ethics or morality; that 
its sanction is force. With those who 
would destroy the independence of 
the judiciary and subordinate it to 
the executive or an omnipotent par- 
liament. With dialectical materialists 
of the school of Marx via Holbach 
and an inversion of Hegelian dialec- 
tic. With totalitarians, whether wor- 
shipers of the Leader.principle or of 
democratic tyranny stemming from 
the exalted and general 
Rousseau. 

To Hobbes, as to those in his tra- 
dition, there is no true natural law, 
and liberty is not of right but merely 


will of 


that degree of absence of restraint 
which the absolute sovereign may 
from time to time permit. There are 
to be no legislative bodies intermedi- 
ate between the individual and Le- 
viathan, such as corporations, asso- 
ciations or churches, since this would 
be to divide sovereignty. As Profes- 
sor George H. Sabine of Cornell says 
in his consideration of Hobbes in his 
most excellent History of Political 
Theory: “There is no middle ground 
between humanity as a sand heap of 
separate organisms and the state as a 
separate power holding them precari- 
ously together by the sanctions with 
which it supplements individual mo- 
tives. All the rich variety of associa- 
tions disappears, or is admitted sus- 
piciously and grudgingly as carrying 
a threat to the power of the state.” 
Reversing the century-accepted Aris- 
totelian organic conception of the 
state as flowing from the social na- 
ture of man, Hobbes makes it an 
artificial creature. 

One would think that the interna- 
tional anarchy resulting from the 
Hobbesian exaltation of a sovereign 
state, the incomprehensible destruc- 
tion of two world wars and the threat 
of a third, the unspeakable brutali- 
ties of Nazi and Russian totalitarian 
states, would give men pause before 
permitting such a philosophy as this 
to seep into their minds and even 
flow into their jurisprudence with 
potentialities of making a mockery 
of constitutional law and freedom. 


Ben W. PALMER 
Minneapolis, Minnesota 


For THE DEFENSE: THOMAS 
ERSKINE, THE MOST EN- 
LIGHTENED LIBERAL OF HIS 
rIMES, 1750-1823. By Lloyd Paul 
Garden City, New York: 
Doubleday & Company, Inc. 1947. 
Price $5.00. Pages viti, 624. 


Stryker. 


This biography of Thomas Er- 
skine! has the qualities of its defects. 





1. Why the title? Cf. For the Defence: The 
Life of Sir Edword Marshall Hall, by Edward 
Marjoribanks, New York, The Macmillan Company, 
1929. See review, 16 A.B.A.J. 122; February, 1930. 
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Both result from the fact that it is 
the story of an advocate told by an 
A meticulous student of 
that lusty and bawdy period of Eng- 
land’s history—the last half of the 
eighteenth century—might be in- 


advocate.? 


clined to dismiss it as not disclosing 
any extended re-examination of 
source material or adducing any un- 
discovered facts, as sometimes verg- 
ing on the oratorical in style, as being 
uncritical of Erskine and of unduly 
depreciating William Pitt. This com- 
ment, if true, would be unimportant. 
If these are lapses of the author they 
have in no way militated against his 
attaining his objective—the interpre- 
tation of Erskine, the advocate, to 
present-day readers, especially lawyer 
readers. 

It was at Yale that Chauncey Tin- 
ker, who knows all that can be 
known about the eighteenth century 
in England, introduced me to Er- 
skine. Even then, when I had no 
thought of selecting the law as a vo- 
cation, he was an arresting personage. 
He was the protege of Lord Mans- 
field; he was the friend of Oliver 
Goldsmith, of David Garrick, of Ed- 
mund Burke, of Richard Brinsley 
Sheridan; he had gambled 
Charles James Fox; he had dined 
with Dr. Johnson and had listened 
while the Great Cham pontificated, 
all of which Boswell had duly re- 
corded; he had sat to Sir Joshua 
Reynolds; he had been presented to 
Napoleon; he was—to use the English 


with 


term—the “fashionable” barrister of 
his day. Thus those of us who had 
read widely in eighteenth century 
literature and considered our views 
definitive were inclined to catalog 
Erskine. 

Mr. Stryker does not bring us a 
new Erskine. It is the same Erskine 
against the same brittle, brilliant and 
corrupt background. Yet, because the 
point of view is fresh and the artist’s 
conception of his subject unique, the 
portrait is different. 


There is abundant authority at- 
testing Erskine’s genius as an advo- 
cate. Sir James Stephens called him 
“by far the most effective advocate 
who ever appeared at the English 
bar.” 


Lord John Campbell, whose 
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biographies, Sir Charles Wetherell 
said, “added a new terror to death”, 
wrote of Erskine: “As an advocate of 
the forum, I hold him to be without 
an equal in ancient or in modern 
times.” The third Lord Holland, 
who was not an extravagant admirer 
of the profession, once quoted 
Robert Smith as having said that he 
knew not why “God Almighty should 
have been to the pains of making a 
nisi prius lawyer, but he certainly 
had been, and succeeded when Er- 
skine was formed.” 

Mr. Stryker is not content with 
merely endorsing these estimates. He 
tells us how and why Erskine was 
able to persuade juries and convince 
judges. With admirable accuracy, lu- 
cidity and brevity he analyzes Er- 
skine’s methods. We see how a su- 
perb trial lawyer conceives his strat- 
egy, how he prepares for and 
conducts his cross examinations and 
the way in which he obtains his 
verdicts. This is Mr. Stryker’s origi- 
nal and significant contribution to 
the study of Erskine. 

When Mr. Stryker describes the 
cases in which Erskine participated 
he makes them understandable by a 
clear statement of the procedure, the 
issues of law and fact involved, the 
progress of the cause and the result. 
This is high praise for it is surprising 
how frequently even a distinguished 
historian will deal with an historic 
trial in such a way as to leave the 
reader entirely bewildered as to how 
the case actually arose, was conducted 
and concluded, Often the impression 
left is that while the writer under- 
stands the significance of what oc- 
curred he is obfuscated as to how 
it all came about. Not so Mr. Stryker. 
Methods and results are equally clear 
to him and both become interesting 
and intelligible parts of the story. 

Erskine’s entire claim to fame rests 
upon his achievements as an advo- 
cate. A lesser part of these achieve- 
ments was his success in private liti- 
gation. He was tendered a brief in 
almost every important case of his 
day. His annual income from his 
practice reached the then stupendous 
sum of ten thousand pounds and he 
amassed a fortune. When his brother, 


Henry, upon becoming Lord Advo- 
cate of Scotland, was presented to 
George III, the King blurted out: 
“Not so rich as Tom, eh, not so rich 
as Tom.” “Your Majesty will please 
to remember,” replied Henry, “that 
my brother is playing at the guinea 
table and I am playing at the shil- 
ling.” . 

It was not Erskine’s success in these 
lucrative cases that dazzled his con- 
temporaries and left an impress on 
his time; it was his defense of those 
prosecuted by the government for 
political reasons. The first of these 
was the trial of Captain Baillie for 
criminal libel. Baillie was Lieutenant 
Governor of Greenwich Hospital for 
sailors and wrote a vitriolic pamph- 
let attacking the abuses that had 
grown up in that institution. Er- 
skine’s defense—based upon the in- 
sistence that his client had only 
indulged in fair comment in the 
public interest—was not only com- 
pletely successful but so brilliantly 
conducted that at the conclusion of 
the trial solicitors pressed around 
him importuning him to take their 
briefs. ‘Twenty were accepted before 
he doffed his wig and gown. 

Then followed the defense, before 
a court martial, of Admiral Keppel, 
accused of cowardice and, in the 
King’s Bench, of Lord George Gor- 
don, charged with treason because of 
his alleged instigation of the “Gor- 
don Riots.” In the Keppel case, an 
acquittal was obtained without much 
difficulty. But because of the loss of 
life and the great destruction of prop- 
erty caused by the riots, public opin- 
ion was inflamed against Gordon. 
Lord Chief Justice Mansfield, al- 
though his house had been sacked 
by the rioters, presided with scrupu- 
lous fairness, and Erskine, by sheer 
force of advocacy, obtained a jury 
verdict. 

The experience and prestige he 
gained from these trials superbly 
fitted Erskine for the stellar role he 
was later to play. The government 
of William Pitt, alarmed by the re- 
percussions of the French Revolu- 





2. Mr. Stryker is ao successful and well-known 
New York trial lawyer. He is the author of oa 
notable biography of Andrew Johnson. 
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tion, began a series of prosecutions 
for treason of those who had ex- 
pressed sympathy with the Jacobins. 
it was obviously an attempt to use 
the English jury as an instrument of 
governmental policy and if it had 
succeeded would likely have resulted 
in a reign of terror, That the attempt 
did not succeed was due to the ef- 
forts of Erskine. He defended with 
consummate skill and steadfast cour- 
age, the juries stood with him and 
verdicts of acquittal were almost uni- 
formly rendered.’ ‘This was Erskine’s 
greatest public service—a service that 
affected the course of English history 
by fortifying the independence of the 
courts.4 

Erskine’s triumphs in the trial 
courts were not only unique in their 
importance but strangely in contrast 
with his futility in other fields. When 
he walked from Westminster Hall to 
St. Stephen’s Chapel where the House 
of Commons sat his power seemed 
to leave him. “Erskine in his gown 
and wig,” Sheridan once said, “has 
the wisdom of an angel; but the 
moment he puts them off he is 
nothing but a school boy.” Erskine 
rarely raised his voice in Parliament. 
William Pitt, who intensely disliked 
Erskine, seemed able to subdue him 
with a glance. 

The Lord Chancellorship added 
nothing to Erskine’s reputation. 
When the seals were handed him he 
had never tried an equity case and 
seemed to emphasize this by taking 
as his motto—singularly inappropri- 
ate for the head of a court where 
there were no juries—‘“Trial by 
Jury.” When Lord Melville was im- 
peached by the Commons and tried 
by the House of Lords for the misuse 
of public funds Erskine did preside 
with such unruffled poise and admir- 
able fairness that none of his rulings 
was questioned by fellow members 
of the Chamber. His tenure of the 
Chancellorship—fourteen months— 
was too brief, however, for him to 
master the intricacies of equity. 
Among the members of the Chancery 
Bar his decisions came to be known 
as the Apocrypha. 

One of the delightful features of 
Mr. Stryker’s book—one of the quali- 


ties of the defects—is its discursive- 
ness. Although he never says so, in 
some subtle way he identifies himself 
with Erskine and persuades us that 
their points of view coincide. Then 
he shows us the age as viewed by 
Erskine. We follow the trial of War- 
ren Hastings, although Erskine did 
not participate, having declined a 
proffered brief. We trace the course 
of the French Revolution, although 
it is merely background. We come 
to know George III, sane and insane, 
although these personalia had little to 
do with Erskine’s life or career. The 
callous brutality of George IV to 
Queen Caroline is spread at length 
before us; we are given all the un- 
savory details of the Queen’s im- 
proprieties—although Erskine’s only 
connection with the royal scandal 
was that he served on a commission 
which inquired into the Queen’s 
conduct and sat as a member of the 
House of Lords when that body 
considered the bill to degrade and 
divorce the Queen. 

These are not merely oft-told tales. 
They are the times as seen by Erskine. 
Sometimes I think that nothing con- 
tributes so successfully to a lawyer's 
understanding of history as to see 
it through the eyes of another lawyer. 
For this reason I am grateful to Mr. 
Stryker. These “events glow under 
his graphic pen.” 


WALTER P. ARMSTRONG 
Memphis, Tennessee 


Tue RED PRUSSIAN. The Life 
and Legend of Karl Marx. By Leo- 
pold Schwarzschild. May 23, 1947. 
New York: Charles Scribner’s Sons. 
$4.00. Pages 422. 

One of the strange, hardly acci- 
dental, phenomena of our disordered 
times is the fact that although Karl 
Marx has influenced the revolutions 
and the agitations, if not the think- 
ing, of the era more radically than has 
any other writer of the last century, 
the critical biographies of Marx are 
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few and scarce and the analytical ex- 
aminations of what he actually wrote 
and preached are little known and 
have less currency. Dr. Schwarzschild, 
an economist and publicist, who had 
to leave .his native Germany about 
1932 and has lived in the United 
States since 1939, has written a con- 
troversial, documented volume about 
Marx, the man and the dialectician, 
which will be found most readable 
in the English translation. If it is 
anomalous that few of those in Amer- 
ica who champion the Marxian phi- 
losophy have read neither his writ- 
ings nor much about his personality . 
or his theories, and that the same 
thing is nearly as true of those who 
are most militant against Marxism 
in the guise of Communism, this 
book offers an opportunity for both 
to become better acquainted, al- 
though those who think they are fol- 
lowers of Marx will not find the nar- 
rative palatable. 

Dr. Schwarzschild’s account of 
Marx’s public life and characteristics 
has insight and historicity in that it 
is written from familiarity with per- 
sonalities, settings, and legends of 
the immediately post-Marx era. It 
lacks freedom from bias, and pos- 
sibly objectivity also, in that the 
author long ago set his face like flint 
against all philosophies and shibbo- 
leths which seemed to him to threat- 
en human liberty—Marxism, Na- 
tional Socialism, Fascism, Commu- 
nism. He raised his voice and wielded 
his pen against every propaganda 
which sought to enslave the intel- 
lectual and moral integrity of men. 

His zeal and gusto impair the per- 
spective which might have enhanced 
the interpretation of the “why” of 
the spread of Marxism. The author 
leaves dangling the explanation as 
to why the creed and polemics of Das 
Kapital sound so different from the 
preachments of Trotsky and Lenin, 
Stalin and the Daily Worker. Pres- 
ent day Communism seems to be 
dominated by much that bolshevism 





3. An exception was the conviction of Thomas 
Paine, who was tried in absentia for his author- 
ship of The Rights of Man. The account of the 
trial of John Horne Tooke for trecson is especial- 
ly well done. In this case Fox, Pitt and Sheridan 
each in turn stood in the witness box. 


4. A challenging feature of the excellent 
account of these trials is the analysis from time 
to time of the psychology of the prosecutor who is 
Mr. Stryker's bete noir. Only in the one instance 
when Erskine prosecuted does he lose Mr. Stryker's 
sympathy. 
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and the Slav put into the theoriza- 
tion of Marx—the supersession of 
democracy with dictatorship, the de- 
struction of the family and peoples 
and the souls of men, the concept 
that the state must be in total war, 
declared or undeclared, with every 
other state it does not dominate. 
Karl Schurz, who practised law 
for a time in Milwaukee and later 
was Senator from Missouri, was the 
most authentic liberal and most de- 
pendable independent who ever 
came to this country from Germany. 
Schurz had known Marx in their 
native land. Dr. Schwarzschild 
with and adopts 
Schurz’s picture of Marx and what 
the latter’s philosophy did to him: 


quotes, agrees 


Never have I met a man of such 
offensive, insupportable arrogance. 
No opinion which differs essentially 
from his own was accorded the honor 
of even a half-way respectful consider- 
ation. Everyone who disagreed with 
him was treated with scarcely veiled 
contempt. He answered all argu- 
ments which displeased him with a 
biting scorn for the pitiable ignor- 
ance of those who advanced them, or 
with a libelous questioning of their 
motives. 

Evidently Marxism still affects the 
same way many who call themselves, 
or are in reality, followers of the 
Red Prussian. 


Documentary TEXTBOOK 
ON THE UNITED NATIONS. By 
J. Eugene Harley. Los Angeles, 
California: Center for International 
Understanding. 1947. $7.00. Pages 
oe tH 

Professor Harley, of the University 
of Southern California, has pioneered 
in textbooks on international organ- 
1923 he published a 
volume of Selected Documents and 
Materials for the Study of Interna- 
tional Law and Relations (412 pages), 
which became a basic tool of many 
professors of international law and 
relations. An enlarged version, tak- 
ing into account the development 
of the League of Nations, was pub- 
lished in 1934 under the title Doc- 
umentary Textbook on International 
Relations (848 pages). The current 


ization. In 
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work reproduces but few of the texts 
and notes contained in the previous 
volumes. Although the author em- 
phasizes throughout the importance 
of the historical approach to the 
subject, less than one tenth of the 
volume is devoted to the 2500 years 
preceding the establishment of The 
United Nations. The League of Na- 
tions is disposed of in 19 pages; the 
World Court, in 14 pages. The bulk 
is devoted to The United Nations 
and its specialized agencies. A full 
record is given of the discussions at 
San Francisco and in the United 
States Senate (140 pages). ‘The Char- 
ter and the Constitutions of the spe- 
cialized agencies are reproduced in 
full, with helpful comments by the 
author. Sixty pages of bibliography 
are well designed to assist the reader 
who would like to get additional in- 
formation on any subject dealt with. 
An appendix adds a chronological 
outline of proposals and efforts to- 
wards world peace from 600 B. C. 

This volume should prove highly 
useful to those who wish to have at 
hand the basic documents on world 
organization, to teachers who wish 
to acquaint their students with actual 
texts, and to leaders of seminars and 
discussion groups. Its value would 
have been enhanced if the author 
had omitted most of the speeches 
in the chapter on The United Na- 
tions and had included instead more 
material from his previous volumes, 
especially with respect to the early 
growth and later decadence of the 
League of Nations. 

Louis B. SOHN 

Cambridge, Massachusetts 


yO HE SUCCESSFUL PRACTICE 
OF LAW. By John Evarts Tracy. 
New York: Prentice-Hall, Inc. June, 
1947. $5.75. Pages vit, 470. 

There is a story about the origins 
of this book. Many years ago, when 
the author was a law student at the 
University of Wisconsin, the saga- 
cious Justice Bardeen of the Su- 
preme Court of the State came to lec- 
ture on the practice of law. He said 
that his early doubts and perplexities 






in practice had led him to a resolve 
that if he ever came to a sufficient 
age, maturity and sense of sure- 
footedness, he would seek an oppor- 
tunity to talk to law students about 
some of the troubles he had had and 
the pitfalls and discouragements they 
might avoid. On the occasion re- 
ferred to he talked most helpfully for 
more than two hours and then an- 
swered questions from his rich ex- 
perience. 

On their way home from the law 
building that night, a group of the 
students, including John ‘Tracy, 
vowed that if they ever came to a 
stage in their professional careers 
where they felt they could speak 
with the authority which comes only 
from experience, they would emulate 
Justice Bardeen’s example. Mr. 
Tracy spent twenty-six years in ac- 
tive practice and then became a pro- 
fessor in the Law School of the Uni- 
Fulfilling his 
early pledge, he announced a series 
of non-credit lectures on ““The Prac- 
tice of Law”. They were greatly ap- 
preciated by the students and were 
continued. He learned continually 
from the students, as to what was in 
their minds, by way of practical ques- 
tions on which they were groping. 
To meet requests he prepared and 
supplied outlines of his discussions. 
These found their way to other law 
schools and to law publishers. One 
of these prevailed on him to put his 
lectures in book form, Hints on En- 
tering the Practice of Law. Many 
practitioners and law _ teachers 
thought this little volume was excel- 
lent. Copies of it having become un- 
available, an expanded and down- 
to-date volume is produced, dedi- 
cated to “Henry Moore Bates, for 
twenty-nine years Dean of the Law 
School of the University of Michigan, 
wisest of counsellors to young men 
entering upon the practice of the 
law.” 


versity of Michigan. 


We have given you this story about 
the book because it tells better than 
we could the kind of a book it is. It 
has come up from the “grass roots” of 
reality, not from a library alcove. It 
covers about everything with which a 
young lawyer has to cope in his ear- 
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liest days. It is “pack-jammed full” 
of practical things—not generalities 
or exhortations. It gives concrete 
instances of “what works” and what 
does not. As to the trial of cases, for 
example, it gives illustrations to warn 
the young against mistakes which we 
bserve made by the old as well. 
Chere are books which are more in- 
spirational than this one and give a 
better grounding in philosophy and 
spirit for entering law practice; but 
we do not recall a better book of to- 
day to give the young practitioner 
hints that may make a difference, 
help him over rough places and keep 
him “down to earth” in his “lawyer- 


ing. 


I nTERPRETATIONS OF MOD. 
ERN LEGAL PHILOSOPHIES: Es- 
says in Honor of Roscoe Pound. Ed- 
ited, with an Introduction, by Paul 
Sayre. New York: Oxford University 
Press. 1947. $12.50. Pages 807. 

One of the most important con- 
tributions to the legal literature of 
the present day is this volume of es- 
says in honor of Roscoe Pound. 

The publication would have been 
noteworthy if it had done no more 
than recall the prodigious scholar- 
ship of Dean Pound and the corre- 
spondingly great influence which he 
has had upon current legal theory. 
But this volume goes much further 
than that. It compliments the Dean 
by the labors which it represents, and 
at the same time it gives an accurate 
portrait of contemporary legal think- 
ing by presenting statements by thir- 
ty-eight outstanding legal scholars of 
their convictions on this important 
subject. 

As indicated by the title, the basic 
theme of the essays is philosophical; 
that is, it deals with what is ultimate 
in law. It is concerned with the ques- 
tion whether law is limited to the 





Editor's Note: Although the Jour- 
NAL published a review of this book 
(March issue, page 256), Mr. McKin- 
non’s elucidation of it in the light of 
the relationship between law and 
present-day philosophy leads us to give 
space to this further commentary. 











bare facts of existing rules, or wheth- 
er beyond these rules there is an- 
other reality from which these rules 
derive their ultimate authority. For 
those who conceive of laws as rooted 
in an ulterior reality, there remains 
of course the further question of the 
nature of that reality. 

The views vary from an extreme 
positivism which sees nothing in law 
but existing rules and the patterns 
and classifications observable among 
these rules at a given time and place, 
to the more traditional concept of 
law as being essentially connected 
with something inherent in human 
nature itself and therefore suscepti- 
ble of philosophical formulation. 

The importance of this variance in 
doctrine is indicated by the fact that 
to the extreme positivist, such con- 
cepts as rights and duties and even 
justice itself are “completely sense- 
less”, whereas to the philosopher 
they represent the innermost realities 
of jurisprudence. 

Such opposition is but the out- 
come of a profounder difference in 
respect of theory of knowledge in 
general. In that respect, positivism 
maintains that the only valid claim 
upon our intelligence is knowledge 
of facts and that therefore empirical 
science is the only available avenue 
to the truth. From this it follows that 
all truth is essentially relative, tenta- 
tive and changeable, because of the 
contingent character of fact and ex- 
perience. Since justice in its ultimate 
sense transcends fact, one of the es- 
sayists of the positivist persuasion 
says, consistently, “There is no jus- 
tice. Neither is there any objective 
‘ought’ Thus the entire legal 
ideology—including legal rights and 
duties, wrongfulness and lawfulness 
—goes up in smoke.” 

Opposed to this is the doctrine 
that the human intellect is capable 
of knowledge which transcends facts 
and the findings of the sciences; in 
other words, that there are real and 
knowable essences and natures in 
things and therefore a real and 
knowable foundation for a moral 
and a juridic order. This view is ex- 
pressed by one of the authors, who 
says, “Amid the clamor of multiply- 
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ing and contending interests, the 
quiet voice of the philosopher, re- 
minding us of such elementary prin- 
ciples as justice and liberty, may 
teach us more wisdom and resolve 
more of our doubts than the statis- 
tician, the fact-finder and the whole 
teeming multitude of -ologists. Jus- 
tice is, Heaven knows, imperfect 
enough in its applications, but at 
least it is 


‘an ever fixed mark 
That looks on tempests, and is never 
shaken.’ ” 


This does not mean that the gen- 
eral concept of justice will serve as a 
guide in the particular case. It will 
not, because it is a general principle, 
and general principles have to be 
mediated by specific rules in order to 
govern action. But the point is that 
the specific rules are anarchic without 
the general principles. It is in that 
sense that Justice Cardozo and others 
have observed that in the law it is 
philosophy which counts most. 

If this be so, it is evident that 
theory of law should be a matter of 
concern to legislator, judge and prac- 
titioner as well as to teacher or phi- 
losopher of law. Otherwise, those who 
create and administer the law do so 
without an over-all view of the in- 
strumentality with which they deal, 
and in that case they expose them- 
selves to unconscious guidance by 
articulate theorists with whom they 
might vigorously disagree if they 
were to examine the subject at that 
level. When one considers, further, 
that what is at stake is nothing less 
than the very concept of justice itself, 
it becomes increasingly evident that 
Plato spoke for all times when he 
said that those charged with the bur- 
den of government should be phi- 
losophers as well as practitioners. 

For those who wish to survey the 
problem from the viewpoint of what 
is presently thought about the sub- 
ject, nothing will be found more 
valuable than this volume of essavs 
in honor of Roscoe Pound. 


Haroitp R. McKINNON 


San Francisco 
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Bureau PROCEDURE. Bureau 
of Internal Revenue Organization 
and Procedure. Chicago and New 
York: Commerce Clearing House, 
Inc. June, 1947. $1.00. Pages 96 
(heavy paper covers). 

This handy print, for desk and 
brief-case use, is of material brought 
together from scattered sources and 
released by the Bureau of Internal 
Revenue under requirements of the 
Procedure Act. Regulations 
given as amended to April 30, 1947. 

The compendium contains a nu- 
merically arranged list of principal 
Official Treasury Department Forms 
relating to income and miscellane- 
ous taxes, setting forth the subject of 
each form with a short résumé of its 
coverage, with helpful references by 
paragraph number to the Regula- 
tion prescribing its use. Included 
also is a useful section devoted to the 
changing personnel of the Bureau, 
its field organization, the Collectors 
of Internal Revenue listed by Dis- 
tricts (including addresses), the In- 
come Tax Unit Internal Revenue 
Agents, the Technical Staff, the In- 
telligence Unit, and other data. 


are 


Bank FRAUDS: THEIR DE- 
TECTION AND PREVENTION. 
By Lester A. Pratt, July 16, 1947. 
New York: The Ronald Press Com- 
pany. $4.00. Pages VI, 248. 


The Saturday Evening Post created 
furor last March by publishing as a 
leading article: “How To Rob A 
Bank”. The sub-title avowed’ that 
“there are 210 ways to embezzle”. 
Questions were at once raised, in the 
“lifted eyebrow” departments of 
banks, as to whether this article did 
not come within the category of en- 
couraging or enabling crime through 
meticulous portrayal of the methods 
ol committing crime, which has been 
charged against movie and radio 
presentations. True, the sub-title 
concluded by averring, as to the “210 
ways”, that “this fraud catcher’, Mr. 
Pratt, knows them all. 

Now this same Mr. Pratt has 
written Bank Frauds, which describes 
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in detail each of these “210 ways’ 
and how they have been found out 
or prevented. He even gives in an 
appendix an analysis of 1,144 defal- 
cations, showing the bank depart- 
ments involved, the methods em- 
ployed, the number of embezzle- 
ments of each type, etc. Neverthe- 
less, the book is not for would-be 
embezzlers, but for bank executives 
and their lawyers. 

In bringing these ‘“hush-hush” 
matters into the open, so that all who 
are interested can buy and read, Mr. 
Pratt’s thesis is that bank directors 
should direct and that bank officers 
should set up and maintain the most 
thorough safeguards, so that employ- 
ees will have every reason to realize 
that “they can’t get away with it.” 
Mr. Pratt, who is a certified public 
accountant, believes that adequate 
measures tend against temptation. 
He leaves no reason why any officer 
or manager or lawyer of a financial 
institution should lack knowledge of 
the multifarious ways in which frauds 
and defalcations may be attempted 
—and prevented. 


The LAW OF THE ORGANI- 
ZATION AND OPERATION OF 
COOPERATIVES. By Israel Packel. 
June, 1947. Albany: Matthew Bender 
and Company. $7.50. Pages xix, 389. 


This work by a member of the 
Pennsylvania Bar (Philadelphia) 
puts the legal aspects of cooperatives 
in their appropriate perspective in 
present-day America, and does away 
with the vague impression that they 
are socialized or communal devices 
resorted to in the simpler economies 
such as Norway and Sweden. Along 
with some labor unions, the mutual 
insurance companies, and various 
marketing groups, the Associated 
Press is “high-lighted” as an Ameri- 
can cooperative, albeit there were 
five divergent opinions about it in 
the Supreme Court—a majority opin- 
ion, two concurring, and two dis- 
senting opinions. More than 250 
cases as to the different types of co- 
operatives have been decided since 


1940, but the digest system still has 
no separate classification for coop- 
eratives. So there will be use and 
place for this assembly of the legal 
material. 


PREVIEWS 


ALEXANDER WILEY, SENA- 
tor from Wisconsin, Chairman of 
the Senate Committee on the Judi- 
ciary, and a member and valiant 
champion of our association since 
1923, has written Laughing With 
Congress, a collection of amusing an- 
ecdotes about Senators and Congress- 
men. Crown publishers (New York) 
have scheduled it for October publi- 
cation ($3.00) . 


SPEAKING FRANKLY: HAR- 
per and Brothers will publish in book 
form in October the “inside story” of 
the wartime and postwar conferences, 
from Yalta in February of 1943 
through the New York meeting of 
the Council of Foreign Ministers last 
December, all as recorded by James 
F. Byrnes, former Secretary of the 
State, member of our Association 
since 1938. He is the only ranking 
American who attended all of the 
conferences; and he has written from 
the copious notes which he made on 
the spot with the aid of the short- 
hand which he learned in early boy- 
hood and used as a Court reporter. 
Disclosure of hitherto unpublished 
details of what took place between 
Roosevelt, Churchill and Stalin on 
various issues will be of momentous 
importance to the world. The New 
York Herald Tribune ‘and several 
other newspapers will publish in in- 
stallments six of the most significant 
chapters. 


THE VOICE OF FREEDOM. 
Random House announces for pub- 
lication on September 12 ($3.50) a 
biography of Patrick Henry, eloquent 
Virginia lawyer-champion of liberty, 
by Jacob Axelrad. Professor Allan 
Nevins of Columbia University says 
it is “thoroughly interesting . 

much the best biography of Henry 
yet written.” He should know. 





Bust of Wendell Willkie Given to the Council of Foreign Relations 


(Left to right) R. C. Leffingwell, Philip Willkie, Mrs. 


® A portrait bust of the late Wendell 
Willkie, of the New York Bar and 
our Association, was presented to the 
Council of Foreign Relations at an 
informal ceremony in the Council’s 
Clubhouse, 58 East 68th Street, New 
York City, on May 21. The occasion 
recalled vivid memories of days when 
“One World” was a phrase and ideal 
that appeared to be welcomed warm- 
ly in all lands. R. C. Leffingwell, of 
the New York Bar, Chairman of 
the Board of the Council, presided. 
Mrs. Willkie, Philip Willkie, son of 
Wendell Willkie, Edmondo Quat- 
trocchi, the sculptor, and Lord 
Halifax, of England, were among 
those present. 

The presentation speaker was John 
W. Davis, a former President of our 
Association and a former President 
of the Council, who said, in part: 

“It is a fitting presentment of one 
who was an active member of the 
Council, a frequent guest at its board, 
a contributor to its Foreign Affairs 
and a generous donor to its financial 


Willkie, John W. Davis and Edmondo Quattrocchi 


needs. He comes back then in this 
sculptured guise not as a stranger 
but to take his place among his 
former comrades. 

“These companions need, it is true, 
no such reminder of him for he lives 
in their hearts and memories. They 
think of him as the successful law- 
yer, the strong and courageous man 
of business, the leader of a great 
party, and always as their friend. 
Much of this, however, we would 
recapture in permanence for those 
who will tread these halls after the 
present generation has followed him 
into the Great Beyond. 

“If this were all it would be cause 
enough for this memorial tribute. 
But there is more, much more, that 
can be said of him. When he flashed 
like a meteor across the political sky 
his light was not dimmed or snuffed 
out by his defeat. Instead he aspired 
to lead not only his party but all his 
countrymen into a realization of 
their place in the modern world and 
of their present responsibilities. With 


his slogan of ‘One World’ he lifted 
the discusson of our foreign policies 
far above the level of partisan de- 
bate. And to him I think as much 
as to any man living or dead is due 
the non-partisan unity and coopera- 
tion that so happily prevails today 
in the conduct of our foreign affairs. 
This seems to me his supreme service 
as man and patriot. 

“As I think of Wendell Willkie 
the one trait which seems to me to 
stand out most boldly was his daunt- 
less courage. It might be said of him 
as it was of old John Knox: “Here 
lies one who never feared the face 
of mortal man.” This courage drew 
from the inner springs of conviction 
that moved him. He has left to his 
countrymen in glowing words the 
creed that guided all his actions. Let 
me repeat it: 

I believe in America because in it 
we are free—free to choose our gov- 
ernment, to speak our minds, to ob- 
serve our different religions. 

Because we are generous with our 
freedom, we share our rights with those 
who disagree with us. 

Because we hate no people and 
covet no peoples’ lands. 

Because we are blessed with a nat- 
ural and varied abundance. 

Because we have great dreams and 
because we have the opportunity to 
make those dreams come true. 
Speaking as I am privileged to do 

for Mrs. Willkie, it is I am sure her 
hope that this bust may long serve 
to remind those who see it not only 
of the man himself but of the lofty 
creed he so stoutly championed.” 

In accepting the bust for the Coun- 
cil, Mr. Leffingwell recalled Mr. 
Willkie’s services to the Council and 
his interest in his work; which led 
Mr. Willkie to write in July of 1944 
that “I have the distinct impression 
that the Council on Foreign Rela- 
tions is doing more detailed good 
than any other organization devoted 
to a similar purpose in this country.” 
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Review of Recent Supreme Court Decisions 


by Edgar Bronson Tolman* 


CONSTITUTIONAL LAW 


Freedom of the Press—Inaccurate 
Newspaper Reports and Unfair Edi- 
torial Comments on Judicial Action in 
a Pending Case—Clear and Present 
Danger Rule 

Craig v. Harney, 91 L. ed. Adv. Ops. 
1141; 67 Sup. Ct. Rep. 1249; U. S. 
Law Week 4561. (No. 241, decided 
May 19, 1947). 

Jackson, owner of a_ building, 
brought a forcible detainer action 
in the County Court of Mercer Coun- 
ty, Texas, for default of payment of 
rent against Mayes, a service man, 
to whom he had rented the building. 
Texas law permits the election of 
laymen as judges of its County 
Courts. At the close of the trial be- 
fore Judge Browning, a layman 
judge, the judge instructed the jury 
to bring in a verdict for Jackson. 
They brought in a verdict for Mayes. 
The judge refused to accept that 
verdict and again instructed the jury 
to bring in a verdict for Jackson. The 
jury again returned a verdict for 
Mayes so the judge again instructed 
them to bring in a verdict for Jack- 
son which the jury did, this time 
stating that they did so under coer- 
cion and against their conscience. 
The case aroused much local protest 
and criticism. The editor, a news- 
reporter and an editorial writer, pre- 
pared and printed, in a local newspa- 
per, matter which the prevailing opin- 
ion declared to be “an unfair report 
of what transpired.” The editorial 
comment was stated in the opinion 
to be, “strong language, intemperate 
language, and .. . unfair criticism.” 
That editorial called the judge’s ac- 


tion “high handed . . . a travesty on 





* Assisted by James L. Homire and Mark 
H. Johnson. 
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justice,” and that public opinion was 
“outraged”. It said that his ruling 
properly “brought down the wrath 
of public opinion upon his head” 
since a service man “‘seems to be get- 
ting a raw deal.” The fact that there 
was no appeal from his decision to a 
“judge who is familiar with proper 
procedure and able to interpret and 
weigh motions and arguments by op- 
posing counsel and to make his de- 
cisions accordingly” was a “tragedy”. 
It deplored the fact that the judge 
was a “layman” and not a “compe- 
tent attorney.” Thereupon the Coun- 
ty Court found the newspapermen 
guilty of constructive criminal con- 
tempt, after proper proceedings, and 
sentenced them to jail for three days. 
They applied for a writ of habeas 
corpus to the Court of Criminal Ap- 
peals of Texas and that court denied 
the writ and remanded them to the 
custody of the County Court. The 
Supreme Court took the case on cer- 
tiorari from the Texas Court of 
Criminal Appeals and reversed. 

Mr. Justice DoucLas delivered the 
opinion of the Court. The opinion 
discusses the “clear and present dan- 
ger rule” and declares that “We re- 
affirmed and reapplied that standard 
in Pennekamp v. Florida . . . we 
stated . . . ‘Courts must have power 
to protect the interests of prisoners 
and litigants before them from un- 
seemly efforts to pervert judicial ac- 
tion. In the borderline instances 
where it is difficult to say upon which 
side the alleged offense falls, we think 
the specific freedom of public com- 
ment should weigh heavily against a 
possible tendency to influence pend- 
ing cases. Freedom of discussion 
should be given the widest range 
compatible with the essential re- 
quirement of the fair and orderly 





administration of justice.’ ” 

The Texas court had attempted to 
distinguish this case from the Bridges 
v. California case, followed in the 
Pennekamp case, on the ground that 
the Bridges case involved issues which 
were of public concern while this 
case involved only private issues. The 
opinion declares that the distinction 
is not tenable and that the “clear 
and present danger rule”’ applies to 
all types of cases. 

Mr. Justice DouGLas declares that 
“The vehemence of the language 
used is not alone the measure of the 
power to punish for contempt. The 
fires which it kindles must constitute 
an imminent, not merely a likely, 
threat to the administration of jus- 
ticc. The danger must not be remote 
or even probable; it must immedi- 
ately imperil.” He states that the fact 
that the “discussion at this particular 
point of time was not in good taste 
falls far short of meeting the clear 
and present danger test.” 

Mr. Justice DoucGLas turns to the 
questions of the effect of unfair and 
distorted criticism on the perform- 
ance of judicial duty in a case in- 
volving great public interest and 
says, “Conceivably a campaign could 
be so managed and so aimed at the 
sensibilities of a particular judge 
and the matter pending before him 
as to cross the forbidden line. But the 
episodes we have here do not fall in 
that category. Nor can we assume 
that the trial judge was not a man of 
fortitude.” 

Mr. Justice MurpHy delivered a 
concurring opinion. He turns to the 
First Amendment and declares that 
freedom of the press makes uncon- 
stitutional contempt proceedings 
against a newspaper “for printing an 
unjust attack upon him or his method 
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of dispensing justice.” He states that, 
“The only possible exception is in 
the rare instance where the attack 
might reasonably cause a real im- 
pediment to the administration of 
justice.” 

In his closing paragraph he de- 
clares that ‘Silence and a steady de- 
votion to duty are the best answers 
to irresponsible criticism; and those 
judges who feel the need for giving a 
more visible demonstration of their 
feelings may take advantage of vari- 

- ous laws passed for that purpose 
a which do not impinge upon a free 
he press. The liberties guaranteed by 
- the First Amendment, however, are 
ch too highly prized to be subjected to 
i the hazards of summary contempt 
oe procedure.” 
Mr. Justice JACKSON delivered a 
_ dissenting opinion. Of the impor- 
tance of the fundamental questions 
i. involved Mr. Justice JACKSON says: 
“s “This is one of those cases in which 
the reasons we give for our decision 
* are more important to the develop- 
Ma ment of the law than the decision 
: itself.” He says that the Court in the 
a prevailing opinion assigns reasons 
S which may be not only “untenable” 
- but also “harmful”. He declares that 
a “The right of the people to have a 
* free press is a vital one, but so is the 
right to have a calm and fair trial 
s from outside pressures and influ- 
ences.” In answer to what is said in 
the prevailing opinion as to the duty 
1 of a judge to disregard adverse com- 
" ment and not be affected by unjusti- 
‘ fied and unfair criticism, Mr. Justice 
1 JACKSON says: “. . . this Court appears 
1 to sponsor the myth that judges are 
: not as other men are, and that there- 
‘ fore newspaper attacks on them are,’ 
‘ negligible because they do not pene- 
. trate the judicial armor. . . . I do not 
know whether it is the view of the’ 
z court that a judge must be thick- 
f skinned or just thickheaded, but 
nothing in my experience or observa ff when 
; tion confirms the idea that he is in- 


sensitive to publicity.” 





JACKSON says that a criticism from a 
journalistic source which had a com- 








“to obstruct 
t Replying to the suggestion that” 
this particular judge should have dis-" Texas “has seen fit rot to restrict the 
played more fortitude, Mr. Justice! 
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plete “news monopoly” in his com- 
munity could hardly be said not to 
have shaken him one way or another, 
and suggests: “I am not so confident 
that we would be indifferent if a 
news monopoly in our entire juris- 
diction should perpetrate this kind 
of an attack on us.” 

Mr. Justice FRANKFURTER also filed 
a dissenting opinion in which the 
CuieF Justice concurred. The dis- 
senting opinion emphasizes the fun- 
damental importance of freedom of 
the press, but points out that an in- 
dependent judiciary is one of the in- 
dispensable means of protecting that 
freedom. Reviewing the history of our 
institutions it is emphasized that 
from the earliest days it has been 
thought necessary to protect and in- 
sure that independence by establish- 
ing summary penalties for action 
likely to unbalance that impartiality. 

Mr. Justice FRANKFURTER turns to 
and quotes from the language of the 
Texas Court of Criminal Appeals: 
“When the several publications in 
the instant case are considered to- 
gether and in their chronological 
order of appearance, there is no 
escape from the conclusion that it 
was the purpose and intent of the 
publishers thereof to force, compel, 
and coerce Judge Browning to grant 
Mayes a new trial. The only reason 
or motive for so doing was because 
the publishers did not agree with 
Judge Browning’s decision or con- 
duct of the case. According to their 
Judge Browning 
wrong and they took it upon them- 
selves to make him change his 


viewpoint, was 


decision.” 
Mr. Justice FRANKFURTER points 
between federal 


determined that the lower federal 
courts should have the power to 
punish for contempt misbehaviour 


4,to the difference 
Be state law, in that Congress has 


, not in the presence of the court, only 


‘ 


that misbehaviour was “so 
near” the presence of the court “as 
the administration of 
justice,” and it is pointed out that 


power of its courts to punish for con- 
‘empt” as the federal statute does. 
[t is “an inadmissible jump” from 


Recent Supreme Court Decisions 


3 


finding that conduct is not contempt 
within the federal Act, to finding 
that ‘“‘an exertion of State power of- 
fended the Fourteenth Amendment.” 


pi 
The case was argued by Mr. Ire- 
land Graves and Mr. Marcellus G. 
Eckhardt for the newspapermen, and 
by Mr. Jerry D’Unger for the Sheriff. 


CRIMINAL LAW 


Federal Criminal Procedure Rule 33, 
—Motion for New Trial—Right of 
Trial Judge on Own Motion to Change 
Judgment of Conviction Cannot Be 
Exercised after Appellate Review 


United States v. Smith, 91 L. ed. Adv. 
Ops. 1203; 67 Sup. Ct. Rep. 1330; 
U.S. Law Week 4574. (No. 498, de- 
cided June 2, 1947). 


One Memolo was convicted of tax 
evasion after trial by jury. He moved 
for a new trial, specifying fifty-four 
reasons therefor. The District Court 
denied the motion. On appeal to the 
Circuit Court of Appeals, Third Cir- 
cuit, the judgment was afhrmed. 
Soon after the affirmative the district 
judge filed a memorandum stating 
in general terms, with little or no 
particularization, that reflection had 
brought him to the conclusion that 
a new trial should have been granted. | 
The judge ordered that the previous 
judgment be vacated and a new trial 
granted. The Government petitioned 
the Court of Appeals for writs of 
mandamus and prohibition. The ac- 
cused was permitted to intervene. 
The district judge answered alleg- 
ing that his order was in accordance 
with Rule 33 of the Federal Rules of 
Criminal Procedure. The Circuit 
Court of Appeals denied the Govern- 
ment’s petition. The Supreme Court 
allowed the Government’s petition 
for certiorari and reversed the lower 
court. Mr. Justice Jackson delivered 
the opinion of the Court. 

The opinion quotes the Rule in 
full. The principal provisions con- 
sidered were, that the Court may 
grant a new trial “if required in the 
interest of justice . . . A motion for 
a new trial based on any other 
grounds [than newly discovered evi- 
dence] shall be made within five days 
after verdict or finding of guilty or 
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within such further time as the court 
may fix during the 5-day period.” On 
the interpretations of the quoted 
portions, Mr. Justice JACKSON says: 
“Briefly, Judge Smith thought and 
intervenor argues that the rule pre- 
vents a defendant from asking the 
court to grant a new trial after the 
times specified, but that it permits 
the judge to order retrial without re- 
quest at any time. The result, in view 
of annulment of the term limitation, 
would be that the power of the trial 
court to grant new trials on its own 
motion lingers on indefinitely.” It is 
declared that “Such a practice would 
authorize the appellate process to be 
exercised in an advisory capacity 
while the trial court, regardless of 
appellate decision, could set aside all 
that was the basis of appeal.” And 
again it is declared". . . expiration 
of the time within which relief can 
openly be asked of the judge, termi- 
nates the time within which it can 
properly be granted on the court's 
own initiative.” T. 

The case was argued by Mr. Doug- 
las W. McGregor for the United 
States, and by Mr. Robert T. Mc- 
Cracken for Memolo. 


Criminal Law—Murder—Right of 
Accused to Be Represented by 
Counsel—Effect of Waiver 
Carter v. The People of the State of 
Illinois, 90 L. ed. Adv, Ops. 157; 
67 Sup. Ct. Rep. 216; U. S. Law 
Week 4059 (No. 36, decided De- 
cember 9, 1946). 

Carter, a Negro, became involved 
in an altercation with a truck driver 
who refused to let Carter’s car pass 
the truck on a state highway. Stones 
and gravel from his truck were 
thrown by the driver at the auto- 
mobile and its occupants. When the 
truck driver left his truck and ad- 
vanced upon Carter, the latter shot 
and killed his assailant, claiming 
that he thought the driver was draw- 
ing a pistol on him. Carter was able 
to read and write but had no formal 
schooling. At the arraignment Car- 
ter was not represented by counsel; 
he was given a copy of the indict- 
ment and asked to plead to it. His 
plea was “guilty”. When the case 
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came on for trial, the record showed 
that the trial court offered to appoint 
counsel to defend him but that he 
stood by his plea of guilty and that 
he did not want counsel. He was 
found guilty and soon thereafter a 
separate proceeding was held, as 
provided by an Illinois statute, for 
the presentation of mitigating. cir- 
cumstances. At that hearing, for the 
first time, he was represented by 
counsel appointed by the court and 
his term of imprisonment was fixed 
at 99 years. The foregoing took 
place in 1928. In 1945 he filed a 
petition for his release on writ of 
error in the Supreme Court of 
Illinois. With that petition was sent 
to the Supreme Court of Illinois the 
common law record of the original 
case, as provided in Illinois appel- 
late procedure, without any trans- 
cript of the evidence. The State 
Supreme Court affirmed the original 
judgment of conviction on the com- 
mon law. The United States Supreme 
Court granted certiorari and affirmed 
that record. 

The opinion of the Court was 
delivered by Mr. Justice FRANK- 
FURTER. He examines the common 
law record used by the Illinois 
Supreme Court and holds that it 
clearly shows a waiver of the right 
to be represented by counsel and 
that there is no showing of circum- 
stances which would require the trial 
court to appoint counsel over the 
waiver by the defendant. 

He states that where a state pro- 
vides a remedy for redressing a 
deprivation of constitutional rights, 
a defendant must first exhaust that 
remedy in the manner provided by 
the state. As to the effect of the com- 
mon law record. Mr. Justice FRANK- 
FURTER States that it does not estab- 
lish that the defendant’s sentence is 
void because in the proceedings that 
led to it he was denied the assistance 
of counsel. 

Mr. Justice Douctas filed a dis- 
senting opinion in which Mr. Justice 
RUTLEDGE and Mr. Justice BLAck 
concurred. In that dissent it was 
said that if the Supreme Court of 
Illinois had based its decision merely 
on the incompleteness of the com- 


mon law record, they would agree 
with the majority. But, states Mr. 
Justice Douctas, the Illinois court 
went further and said that unless 
the defendant expresses a desire for 
counsel there is no duty on the court 
to appoint one. “With that we dis- 
agree,” the opinion states. “If a 
defendant is not capable of making 
his own defense, it is the duty of 
the court to appoint counsel, whethe1 
requested so to do or not.” 


Mr. Justice Murpny filed a sepa- 
rate dissenting opinion. His dissent 
goes beyond that of the other dissent- 
ers. This appears from a single sen- 
tence of his five page dissenting 
opinion which reads as follows: Wai- 
ver of right to counsel “is immate- 
rial in a capital case of this nature 
without affirmative evidence of an 
intelligent waiver.” fe 


The case was argued by Mr. 
Stephen A. Mitchell for Carter and 
by Mr. William C. Wines for State 
of Illinois. 


FEDERAL PROCEDURE 


Courts — Specially Constituted Fed- 
eral Courts of Three Judges—Re- 
quirement that Three Judges Shall 
Determine Case Involving Validity 
of an Order of the Interstate Com- 
merce Commission 

Ayrshire Collieries Corporation v. 
United States, 91 L. ed. Adv. Ops. 
1006; 67 Sup. Ct. Rep. 1168; U.S. 
Law Week 4463 (No. 467, decided 
April 28, 1947). 


This case presented a question as 
to the construction of the provisions 
of the Urgent Deficiencies Act as to 
action by a three-judge federal court 
in proceedings in review of orders 
of the Interstate Commerce Commis- 
sion. That Act provides that no in- 
terlocutory injunction enjoining en- 
forcement of an order shall be grant- 
ed unless the application therefor 
“shall be heard and determined by 
three judges, of whom at least one 
shall be a circuit judge, and unless 
a majority of said three judges shall 
concur in granting such application.” 
Upon final hearing “the same re- 
quirement as to judges . shall 
apply...” 
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In the instant case three judges 
heard the case for a permanent in- 
junction, but one of them later be- 
came ill and did not participate in 
the determination of the case. But 
the other judges made findings of 
fact and conclusions of law, and en- 
‘ered judgment supporting the order. 

On direct appeal the Supreme 
Court reversed and dismissed the ap- 
peal on the ground that the judg- 
ment was void for failure to observe 
ihe statutory requirement that the 
determination must be made by three 
judges. Mr. Justice Murpuy delivered 
the opinion. 

Mr. Justice RUTLEDGE dissented. 

H. 

The case was argued by Mr. Ear! 
B. Wilkinson for the Ayrshire Colli- 
eries Corporation and by Mr. Daniel 
\W. Knowlton for the United States. 


Appeals — Direct Appeals to Su- 
preme Court from Rulings Sustain- 
ing Attacks on Acts of Congress 
Fleming v. Rhodes, 91 L. ed. Adv. 
Ops. 998; 67 Sup. Ct. Rep. 1140; U.S. 
Law Week 4469 (No. 682, decided 
April 28, 1947). 

A direct appeal was taken in this 
case from an interlocutory order of 
a federal district 
preliminary injunctions, which were 


court denying 
sought to enjoin enforcement of judg- 
ments of state courts for restitution of 
leased properties. The landlords lrad 
obtained the judgments between the 
termination of the Emergency Price 
Control Act on June 30, 1946, and 
the approval of the Price Control 
Extension Act on July 25, 1946. The 
judgments are assumed to be valid 
when entered, and the contention is 
made that the Extension Act is un- 
constitutional as applied to them. 
The first question considered was 
whether the Act of August 24, 1937, 
allows a direct appeal to the Supreme 
Court from a ruling against the con- 
stitutionality of an Act of Congress 
which is limited to the application of 
the statute to a particular circum- 
stance, rather than to the validity of 
the Act as a whole. The Court holds 


that the direct appeal lies in the case 
of a limited attack on constitution- 
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ality as well as where the statute is 
assailed in its entirety. Mr. Justice 
Reep delivered the opinion of the 
Court. He points out that the direct 
appeal lies, however, only when the 
United States is a party to the pro- 
ceeding below or an injunction is 
sought. 

The contention was also rejected 
that §265 of the Judicial Code bars 
injunction against state officials. 

Mr. Justice FRANKFURTER delivered 
a dissenting opinion. 

H. 

The case was argued by Mr. Sam- 
uel Mermin for Fleming and there 
was no appearance for Rhodes. 


TAXATION 


Income Tax—Dividends—Earnings 
of Predecessor Corporation 
Commissioner of Internal Revenue 
v. Munter, 91 L. ed. Adv. Ops. 1069; 
67 Sup. Ct. Rep. 1175; U. S. Law 
Week 4490 (Nos. 674, 675, decided 
May 5, 1947). 


The issue was whether distribu- 
tions by X Corp. were taxable as 
dividends, which in turn depended 
upon whether it had acquired “earn- 
ings or profits” from Y Corp. and Z 
Corp. in a prior reorganization. In 
that reorganization, X Corp. ac- 
quired all of the Y and Z assets, and 
issued its own stock to the Y stock- 
holders, and issued stock and paid 
cash to the Z stockholders. It sold 
more than half its stock to the public 
at the same time. 

In an opinion by Mr. Justice 
Back, the Court held that X Corp. 
acquired the “earnings or profits” of 
its predecessors in the reorganiza- 
tion, even though more than 50% 
of its stock was issued to new stock- 
holders. The opinion indicates that 
there is no reduction of this carry- 
over by reason of the payment of 
cash to the Z stockholders, unless 
that payment was taxable as a divi- 
dend to them. The case was remand- 
ed to the Tax Court to determine 
whether the carry-over from Y Corp. 
was sufficient for the present distri- 
bution, or, if not, what effect the pay- 
ment to Z stockholders had upon the 
carry-over from Z Corp. be 

The case was argued by Mr. Lee 
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A. Jackson for Commissioner of In- 
ternal Revenue, and by Mr. Samuel 
Kaufman for Munter. 


TRANSPORTATION 


Railroad Law—Interstate Commerce 
Act—“‘Reshipping” or “Proportional” 
Rates on Grain — Discrimination 
Against Waterborne Shipments Pro- 
hibited 

Interstate Commerce Commission v. 
A. L. Mechling, 91 L. ed. Adv. Ops. 
817; 67 Sup. Ct. Rep. 894; U. S. Law 
Week 4399 (No. 72, decided March 
31, 1947). 

This case involves the validity of 
an order of the Interstate Commerce 
Commission relative to the railroad 
rate on grain transported from Chi- 
cago to New York and other eastern 
points after the grain has been trans- 
ported to Chicago from the West 
by connecting rail or water carriers 
on through bills of lading. ‘The 
through rate is a combination of 
separate rates charged for shipments 
from the West to Chicago and from 
Chicago to the East. The charge for 
the last leg of the shipment is called a 
reshipping or proportional rate and 
is lower from Chicago to the East 
than a local rate charged from Chi- 
cago to the East on a shipment origi- 
nating in Chicago. 

In previous proceedings the Com- 
mission had left in effect certain re- 
shipping all-rail rates which were 
814 cents per 100 pounds lower than 
the rate applicable to ex-barge grain, 
that is, grain which had been moved 
into Chicago by barge. The Commis- 
sion later, after further proceedings, 
found the 814 cents higher rate for 
ex-barge grain to be unlawful but 
concluded that 3 cents per 100 pound 
more for ex-barge grain than for 
grain carried ex-rail and ex-lake 
would be reasonable. The 3 cents 
higher rate as to ex-barge grain is 
now attacked as unreasonable and 
unlawful. A federal district court of 
three judges sitting in Illinois sus- 
tained the attack on the order and 
enjoined its enforcement. On appeal, 
the Supreme Court affirmed. 

Mr. Justice Biack delivered the 
opinion of the Court. The opinion 
describes the effect of the whole order 
as permitting the charging by the 
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railroads of higher reshipment rates 
for ex-barge than for ex-lake and ex 
rail grain. Under these rates barge- 
rail shipments would be a little less 
expensive than all-rail transportation 
between the same points, but the 
through barge-rail transportation 
would cost more than it would have 
if the through rates accurately re- 
flected the lower inbound barge 
rates. The Commission thought this 
justified so long as there remained 
for ex-barge transportation a fair 
opportunity to compete with lake-rail 
and all-rail traffic. In considering the 
legality of the order, the Court calls 
attention to various provisions of the 
Act including its declaration of policy 
which requires it to be administered 
so as “to recognize and preserve the 
inherent advantages” of “all modes 
of transportation subject” to the Act. 
Specifically, attention is called to 
the requirements of Section 305 (c), 
307 (f) and 907 (f). 


Section 3(4) of the pre-existing Act 


Furthermore, 
which forbade carriers to discrimi- 
nate in their rates, fares and charges 
between connecting lines was amend- 
ed in 1940 to include water carriers 
as connecting lines. Also, Section 2 
of the prior Act has forbidden charg- 
ing one person more than another 
for a like and contemporaneous serv- 
ice in transporting like kind of trafhic 
under substantially similar circum- 
stances and conditions. These pro- 
visions the Court construes as forbid- 
ding the Commission to approve 
barge rates or barge-rail rates which 
do not preserve adequately the in- 
herent advantages of cheaper water 
transportation. The basic error of 
the Commission, as found by the 
Court, was its acting on the assump- 
tion that the Congressional prohibi- 
tions of railroad rate discriminations 
against water carriers was not ap- 
plicable if accomplished by through 
rates. This assumption the Court re- 
jects as unsound. 


Ihe Court also notes that carriage 
of ex-barge grain by the railroads 
may require more service and there- 
fore involve greater costs than is in- 
volved in carrying ex-rail or ex-lake 
grain and that, if so, an additional 
charge would be justified. But justifi- 
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cation for the 3-cent differential was 
found insupportable here because of 
the inadequate showing as to matters 
of fact. 

Mr. Justice FRANKFURTER thought 
the order of the Commission should 
be sustained because supported by 
adequate findings differentiating the 
average circumstances and conditions 
lake-rail 
transportation from those affecting 


surrounding all-rail and 
barge-rail transportation and because 
the findings were not without sup- 
port in the evidence. 

Mr. Justice JACKSON delivered a 
dissenting opinion in which Mr. Jus- 
tice FRANKFURTER joined. ‘This opin- 
ion expresses the that the 
decision of the Court disregards the 
terms of Section 307 (d) and Section 
307 (f) of the Transportation Act of 
1940, and in effect strikes them out 
of the statute. H. 


view 


The case was argued by Mr. Daniel 
H. Kunkel for the Commission and 
by Mr. Edward B. Hayes for Mech- 
ling, et al. 


Railroads—Land-Grant Rates—Abol- 
ished as to Government Shipments 
Except Military or Naval Property— 
Construction of Exception 


United States v. Powell et al., 91 L. 
ed. Adv. Ops. 662; 67 Sup. Ct. Rep. 


742; U. S. Law Week 4267 (Nos. 
56-57, decided March 3, 1947). 
Northern Pacific Ry. Co. vy. United 


States, 91 L. ed. Adv. Ops. 667; 67 
Sup. Ct. Rep. 747; U. S. Law Week 
4270 (No. 400, decided March 3, 
1947). 

These are companion cases which 
involve the construction and applica 
tion of the provision of § 321 (a) of 
the Transportation Act of 1940 en- 
titling “military or naval property 
of the United States moving for 
military or naval and not for civil 
Other 
property of the United States mov- 


use” to land-grant rates. 
ing for civil use is subject to com- 
mercial rates, on railroads which have 
released _ their 
against the government. 

In the Northern Pacific case the 
items in controversy were (1) copper 


land-grant claims 


cable for installation of degaussing 
equipment on a cargo vessel con- 





vertible into a military or naval aux 
iliary; (2) lumber for construction 
of a munitions plant; (3) lumber for 
construction of Marine Corps pon- 
toons; (4) bowling alleys for Dutch 
Harbor for recreational facilities for 
initial use by the civilian construc- 
tion crew and later by the Navy; and 
(5) liquid paving asphalt for Cold 
Bay, Alaska, 
project. 


Airport, a defense 
lhe other cases involved shipments 
of phosphate rock and superphos- 
phate consigned to the British Min- 
istry of War Transport, and exported 
to Great Britain under the Lend- 
Lease Act for use as farm fertilizer 
under Britain’s wartime program for 
intensified production of food. 

In the Northern Pacific case the 
items in question were held to be 
subject to the land-grant rates, while 
the chemicals under the 
Lend-Lease Act were held subject to 
the full commercial rates. Mr. Justice 


involved 


Douc.ias delivered the opinions of 
the Court, affirming decisions of the 
Circuit Courts of Appeals for the 
Seventh and Fourth Circuits. 

In the case involving Lend-Lease 
items, the Court points out that the 
provisions of the Lend-Lease Act 
are not controlling here, but that the 
standards fixed by the Transporta- 
tion Act itself govern. In the light of 
the latter standards the fertilizer is 
held to be within the category of 
property moving for civil use. 

In the Northern Pacific case the 
Court discusses the construction of 
the Act more fully. It makes the 
use to which the property is to be 
put the controlling test. The opinion 
adds: ““The fact that Congress did 
not define what was a ‘military or 
naval use’ as distinguished from a 
‘civil’ use is unimportant. The classi- 
fication made by Congress under this 
Act, unlike that made under the acts 
on which the petitioner relies, was 
all inclusive not partial. What is 
military or naval is contrasted to 
what is civil. The normal connota- 
tion of one serves to delimit or ex- 
pand the other. It is in that context 
that ‘military or naval’ must be 
construed.” 


The Northern Pacific case was 
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irgued by Mr. Lorenzo B. Daporte 
ior the Railway and by Mr. Robert 
Werner for the Government. 
The Seaboard and Atlantic Coast 
Line were argued by Mr. 
Thomas W. Davis for the Railroad 


cases 


and by Mr. Robert L. Werner for 


the Government. 


Interstate Commerce Act—Power of 
Interstate Commerce Commission to 
Eliminate Class Rate Discrimination 
Between Localities by Raising Rates 
in One Locality and Lowering Them 
in Another—Adequacy of Findings 
Vew York, et al v. United States, et al, 
91 L. ed. Adv. Ops. 1083; 67 Sup. Ct. 
Rep. 1207; U.S. Law Week 4515, 
(Nos. 343, 344 and 345, decided May 
12, 1947). 

Chis litigation resulted from two 
investigations made by the Interstate 
Commerce Commission—one relating 
to classifications under which com- 
modities move over the railroads, and 
the other relating to class rates. The 
findings as to classifications were not 
involved, but orders increasing class 
rates in some areas and decreasing 
them in others were attacked as being 
without statutory basis and as unsup- 
ported by findings based on substan- 
tial evidence. 

The District Court for Northern 
New York, specially constituted, sus- 
tained the orders of the Commission 
and on a direct appeal the Supreme 
Court affirmed. Mr. Justice DouGLAs 
delivered the 
with Mr. Justice FRANKFURTER and 
Mr. Justice JACKSON dissenting. ‘The 


prevailing opinion, 


prevailing opinion is a lengthy one 
in which the complicated facts are 
explained and the contentions of 
counsel analyzed. Basically, the ques- 
tions involve economic policies of 
national importance as expressed in 
the Interstate Commerce Act in its 
impact on class rates in various sec 
tions of the The 
found rates in 


country. Com- 
that 
Southern, Southwestern and Western 
Trunk-Line and from 
those Territories to Official Territory, 
are higher than the rates within Off- 
cial Territory. Accordingly, the Com- 
mission ordered a reduction of 10% 


mission class 


Territories, 


in the class rates within Southern, 
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Southwestern, and Western Territo- 


ries interterritorially and between 


those ‘Territories and Official ‘Terri- 
tory. It ordered an increase of 10% 
in the rates within Official ‘lerritory. 

The first attack on the orders was 
based on the argument that the Com- 
mission misconstrues the law to mean 
that identical rates, mile for mile, 
should be established everywhere, ir- 
respective of factors affecting cost. 
lhe Court finds that the Commission 
has not so construed the law; but has 
correctly construed the law that there 
shall be no discrimination between 
localities, unless there is basis in fact 
for the difference. 

This led to an examination of the 
contention that the findings of re- 
gional discriminations in Class rates 
were not supported by substantial 
evidence. The record is cited to show 
that the findings of discrimination 
were proved. 

But this gave rise, in turn, to the 
next question — whether the differ- 
ences were prejudicial to the Tefri- 
tories. As to this it was argued that 
there was no actual discrimination 
against shippers, because compara- 
tively little freight moves on the class 
rates. But the Court 
answer to the charge that the differ- 


finds this no 


ences are discriminatory against lo- 
calities subject to the higher rates. 
Much evidence was discussed in this 
connection bearing on the question 
whether these Territories are eco- 
nomically retarded by reason of their 
natural disadvantages, or in part by 
the rates, and it is said by Mr. Jus- 
tice Douctas that “The inference of 
prejudice from the discriminatory 
rate structure is irresistible.” 

An extensive discussion then de- 
velops the question whether the con- 
ditions peculiar to the respective Ter- 
ritories justifies the differences in the 
class rate structures. Differences in 
cost are prominent in this aspect of 
the inquiry, and it is recognized that 
the costs are higher in the West than 
in the East but it appears that those 
in the South are not significantly 
different from those obtaining in the 
East. Even though there was a show- 
ing of higher costs in the West, the 


expert judgment of the Commission 


is allowed to stand. 
A strenuous attack was made on 
the 10% 


© increase prescribed for Off- 
cial Territory, as unauthorized by the 
Act, even if the other portions of the 
order were valid. It was argued that 
the Commission had no power to 
raise the rates unless the existing rates 
were noncompensatory or otherwise 
threaten harmful effects on revenues 
and transportation efficiency of the 
carriers, or their competitors. It was 
further. urged that there were no 
findings to this effect and no evidence 
to support any such findings. But 
the Court concludes that, while those 
considerations would be important 
in determining whether existing rates 
exceeded the lowest or highest reaches 
of reasonableness, they are not con- 
trolling here, as the present case does 
not involve revenue problems. It is 
concluded that power to raise the 
North is essential to 
unlawful discrimina- 


rates in the 
eliminate the 
tion effectively. 

Mr. Justice FRANKFURTER delivered 
a dissenting opinion condemning the 
action of the Commission as being 
unsupported by adequate findings, 
and particularly because there was no 
finding that the rates in Official ‘Ter- 
ritory were unreasonable and hence 
subject to the ordered increase. 

Mr. Justice JACKSON also delivered 
a dissenting opinion devoted to the 
question whether the 10% increase in 
the North was lawful. He observes 
that the Government here advocates, 
and the Court accepts, a new concept 
of discrimination “as necessary to 
some redistribution of population in 
relation to resources that will reshape 
the nation’s social, economic and per- 
haps its political life more nearly to 
its heart’s desire.”’ 

Mr. Justice FRANKFURTER joined 
in Mr. Justice JACKSON’s dissent. 

H. 

The case was argued by Mr. Parker 
McCollester for the State of New 
York in No. 343; by Mr. Henry E. 
Foley for the State of Maine in No. 
344; by Mr. Douglas F. Smith for the 
Railway Co. in No. 345; and by Mr. 
Edward H. Miller for the United 
States. 
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William L. 
PROSSER 





# A Minneapolis lawyer who former- 
ly taught in the University of Minne- 
sota Law School will become a pro- 
fessor in the Harvard Law School 
next February, to teach primarily in 
torts and bills and notes. 


William L. Prosser, whom many 
lawyers will identify because of his 
authorship of a standard handbook 
on torts, has practiced particularly 
in the fields of tax law and com- 
mercial law. He has had an active 
part in the work on the proposed 
commercial law code, under the aus- 


pices of the American Law Institute. 


He was born in West Newton, 
Massachusetts, in 1898, and was grad- 
uated from Harvard College in 
1918. After he served as a lieutenant 
in the U. S. Marine Corps during 
World War I, he became secretary 
to the United States Commercial 
Attache in Brussels, Belgium. 


In 1921, PRossER returned to Har- 
vard and attended the Law School 
for one year, but left to eligage in 
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business in Minneapolis. After four 
years in business, he completed his 
education in law at the Uniyersity of 
Minnesota. He taught in that Law 
School from 1928 until 1942, when 
he became Minnesota state counsel 


for the OPA. He is at present a 
member of the law firm of Dorsey, 
Coleman, Barker, Scott and Barber, 
in Minneapolis, but joins the increas- 
ing group of lawyers who have left 
the practice of law in order to teach 
law. 


He is a member of our Association. 


Ernest A. 
GROSS 





® Effective on August 15, the resig- 
nation of Charles Fahy as Legal Ad- 
viser of the State Department has 
been accepted, to enable Mr. Fahy 
to take up the practice of law after 
having been in the service of the 
Government since 1933. President 
Truman has nominated Ernest A. 
Gross, of New York, to succeed him. 


Mr. Gross was Assistant Legal Ad- 
viser of the State Department from 
1931 to 1933. His subsequent posi- 
tions have been with the National 
Graphic Arts Commission, the Na- 
tional Association of Manufacturers, 
the NLRB, and the State Depart- 
ment. During World War II he was 
a lieutenant-colonel overseas. Since 
May 4 of last year he has been special 
assistant to John H. -Hilldring, As- 
sistant Secretary of State for Oc- 
cupied Areas. 


Mr. Fahy has served the Govern- 
ment in many capacities. (See 32 
A.B.A.J. 277; May, 1946). Born in 
Rome, Georgia, and having prac- 
ticed law in Washington, D. C., and 


also in New Mexico for nine years, 
he was, among other things, Chair- 
man of the Petroleum Administra- 
tive Board, General Counsel of the 
NLRB, Solicitor-General, legal ad- 
Military Government in 
Germany, and successor to Judge 
Green H. 
International Court of Justice, as 


viser to 
Hackworth, now of the 
Legal Adviser of the State Depart- 


ment. He has been a member of our 
Association since 1930. 


Joseph C. 
HOSTETLER 





® When you come to Cleveland for 
the Annual Meeting in September, 
you will find that the lawyer on the 
job as chief host is ‘Joe’ Hostetler, 
who was elected president of the 
Cleveland Bar Association in May 
because he is a “salt of the earth”, 
“feet on the ground” type of man, 
“on the job” and admirably 
equipped for the responsibilities 
which will devolve upon him. He 
has a pleasing personality and is un- 
assuming, forthright and _ kindly. 
Whatever he has to do he does 
directly, without pride and without 
fuss. He has a quick perception of 
what should be done and knows how 
to get it done with facility. Officers 
and members of our Association will 
find him agreeable to meet, easy to 
work with, and competent for what- 
ever comes up. 

“Joe” is a native of Ohio. He was 
born and reared in Dover, which is 
about 75 miles south of Cleveland. 
His father was a lawyer. After being 
graduated from the local high school, 
“Joe” came to Cleveland and took 
his law at Western Reserve. Instead 
of returning to Dover and heading 
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for the bench, he threw himself into 
fom L. Johnson politics in Cleve- 
land. This began his career as a hard 
fighter and brought him into close 
association with Johnson’s famed 
solicitor, Newton D. Baker, later 
Mayor, Secretary of War, and a mem- 
ber of the Board of Governors of 
our Association from 1936 until his 
death. 

This association was fortunate for 
both men and for Cleveland. Hos- 
rETLER became a partner in the law 
firm of Baker, Hostetler and. Pat- 
terson. Mr. Baker often expressed 
his praise and gratitude for the pro- 
fessional skill and business acumen 
of his gifted partner. Through the 
extensive contacts of that firm, “‘Joe”’ 
has won the friendship and esteem 
of lawyers throughout the Nation. 


His life has been lived in the at- 
mosphere of the profession. He has 
given time and effort to most of the 
causes espoused by the profession. 
He has been an outstanding worker 
in the committees of the Ohio State 
Bar Association, and has been a 
member of our Association since 
1919. 

As a lawyer and a person, “Joe” 
has the qualities of distinction. And 
yet, as the Cleveland Press said of 
him at the time of his election to 
succeed that distinguished veteran of 
the Bar, Frank Quail, as the 36th 
president of the Cleveland Bar As- 
sociation: 


Hostetler likes to describe himself 
as a country boy. He does have the 
country boy’s interest in human 
beings. He owns several farms and 
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personally supervises the operation of 

one of them. He may, upon occasion, 

with a country boy’s curiosity, turn 
out to a fire in the neighborhood. If 
he is a country boy, however, he is 

one who has lived in town “quite a 

spell”. He is at home at counsel table 

or board of directors’ meetings. 

A determined fighter for the 
causes in which he believes, Hostet- 
LER is in the midst of a campaign 
for the betterment of the local judi- 
ciary. There is “no fooling” and 
“no punches pulled” under his lead- 
ership. He has enlisted many volun- 
teer speakers to carry the Bar’s 
message to the people. On September 
22-26 he will take “time out” to 
head our hosts. The capable chair- 
man of his committee is Henry L. F. 
Kreger and the vice-chairman is 
Lawrence C, Spieth. 


Notice to Members of Junior Bar Conference 


Notice is hereby given that at the an- 
nual meeting of the Junior Bar Con- 
ference to be held in Cleveland, Ohio, 
September 21, 22, 23, 1947, there will be 
elected a chairman, vice chairman, and 
secretary, each for a term of one year, 
a member of the Executive Council from 
each of the Judicial Circuits, First, 
Third, Fifth, Seventh and Ninth Federal 
and the District of Columbia, each for 
a term of two years. 


r Pursuant to Section 4 (B) of Arti- 
cle IV of the By-Laws, notice is here- 
by given that the members of the 
Junior Bar Conference residing in 
the above named Judicial Circuits 
(hereinafter referred to as Council 
Districts) may nominate candidates 
for the office of member of the Coun- 
cil from their respective districts by 
written petition, in each case, speci- 
fying the name of the person nomi- 
nated and the office for which nomi- 
nated, containing the names of at 
least twenty endorsers, all of whom 
are residents of the district of the 
person nominated. The petition shall 
state briefly a biographical sketch of 
the background and qualifications of 
the candidate. It shall be submitted 
to the chairman, James D. Fellers, 
Apco Tower, Oklahoma City 2, 
Oklahoma, not later than September 
6, 1947. At the first session of the 
annual meeting the chairman of the 


Conference shall deliver to the chair- 
man of the Nominating Committee 
all petitions submitted pursuant to 
this notice. 

The Nominating Committee shall 
consider the candidates proposed by 
each of said petitions, as well as re- 
ceive names of other candidates and 
report its Council nominees at the 
same time and place, and in the 
same manner that it reports the nomi- 
nations for the officers of the Confer- 
ence. Other nominations for the 
Council may be made from the floor 
following the report of the Nominat- 
ing Committee, as may other nomi- 
nations also be made for officers. 
The election of the Council members 
shall take place at the same time and 
place, and in the same manner as the 
election of officers, immediately fol- 
lowing the conclusion of the second 
general session of the annual meet- 
ing, and shall be by written ballot. 


TrerM oF OrFice: The term of 
office of the officers shall begin 
with the adjournment of the said 
annual meeting and end with the 
adjournment of the annual meeting 
to be held in 1948, or until their 
successors shall be elected and qua- 
lify, and the term of office of the 
Council members from the First, 
Third, Fifth, Seventh and Ninth 


Federal and the District of Columbia 
Judicial Circuits shall begin with 
the adjournment of the 1947 annual 
meeting and end with the adjourn- 
ment of the annual meeting to be 
held in 1949 or until their succes- 
sors shall be elected and qualify. 


EuicisiLity: No person shall be 
elected as an officer, or member of 
the Council if he will, during his 
term of office, become ineligible for 
membership in the Conference. The 
membership of a member of the Con- 
ference shall terminate at the con- 
clusion of the annual meeting in the 
calendar year within which the mem- 
ber attains the age of thirty-six years, 
or upon his ceasing, prior to that 
time, to be a member of the Amer- 
ican Bar Association. A _ person 
elected as a member of the Council 
shall be, at the time of his nomina- 
tion, a resident of the Council District 
for which he is chosen. No person 
shall be eligible for election as a mem- 
ber of the Executive Council if he is 
then a member of the Council and 
has been such a member for a period 
of three consecutive years or more. 


WILLIAM R. EDDLEMAN, Secretary 
Junior Bar Conference 
of the American Bar Association. 
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Commerce .. Robinson-Patman Act.. 
quantity discounts are not discrimina- 
tory per se. .where numbers of units 
differ largely 
and substantially and where discount 


in discount brackets 
is small part of purchase price, FTC 
may not conclude, because company 
did not so affirmatively prove, that 
discounts were not based on differ- 
ence in cost of manufacture, sale or 
delivery. 


® Morton Salt Co. v. Federal Trade 
Comn., C.C.A. 7th, May 27, 1947, 
Briggle, D.J. (Digested in 15 U. S. 
Law Weck 2690, June 17, 1947.) 


The company sought to set aside 
an order of the Commission that it 
cease and desist from discriminating 
in the price of its salt products. Sec- 
tion 2(a) of the Clayton Act, as 
amended by the Robinson-Patman 
Act, prohibits a person engaged in 
from discrimi- 


interstate commerce 


nating “in price between different 
purchasers of commodities of like 
grade and quality, where . . . the 
effect of such discrimination may be 
substantially to lessen competition 
or tend to create a monopoly ...”. A 
proviso permits allowances for differ- 
ences in cost of manufacture, sale or 
delivery resulting from the differing 
quantities sold or delivered. Point- 
ing out that the present discounts 
were open and available to all, rather 
than designed to give a particular 
person or class an advantage, and 
that many other companies had sim- 
ilar price structures, the Court stated 
that any distinction resulted in dis- 
crimination in the general sense, but 
that the discrimination contemplated 
by the Act was that 


which was 


unfair, injurious and _ prejudicial 


“where economically speaking a 
sound and fair distinction does not 


exist.”” —The Court held that a quan- 
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tity discount which conformed with 
reasonable, customary and accepted 
economic differences did not inher- 
ently import an adverse effect upon 
competition. Referring to the pres- 
ent case, the Court held that no pre- 
sumption should arise that the dis- 
counts did not correspond with the 
allowances permitted by the proviso, 
since they were determined solely by 
quantity, the difference in the speci- 
fied units in each discount bracket 
was large and substantial so as to 
show a relation between the advan- 
tages deriving from the large sales 
the differentials, 
counts were a relatively small part 


and and the dis- 
of the selling price. Hence it was 
held in this case that the failure of 
the company affirmatively to prove 
by direct evidence that due cost al- 
lowances in manufacture, sale and 
delivery were the basis for the quan- 
tity discount system did not justify 
a finding that the differentials did 
not correspond with such due allow- 
The that 
different facts, such as where the dis- 


ances. Court said upon 
count structure was closely bracketed 
with disproportionate price differ- 
entials, failure to make such proof 
might justify that finding. Minton, 
C. J., dissenting, felt that quantity 
discounts were discriminatory and 
that the fact of discrimination would 
support an inference that the effect 
might be to lessen competition. 


Dead Bodies. . funeral should not be 
delayed to determine upon whom ob- 
ligation to proceed rests, so under- 
taker may recover from estate on con- 
into with brother al- 
though widow and daughter were 
alive. 


tract entered 


® Terrill’s Admr. v. Davis, Ky. Ct. 
App., January 21, 1947, Morris, 
Comr. (303 Ky. 758, 199 S.W. 2d 130.) 


The 
filed a suit seeking settlement of an 


administrator of the estate 


undertaker’s claim for funeral ex- 
It was his contention that 
had 
tracted for the funeral at a cost of 


penses. 
decedent’s brother, who con- 
ten per cent of the estate, had no 
power to bind the estate. The Court 
found that the widow and daughter 
of decedent had displayed no interest 
in the funeral or the arrangements 
therefor. It stated: “It cannot be held 
that the brother was in any sense an 
interloper, He was faced with a situ- 
ation which demanded prompt ac- 
tion. .. . A person is entitled to a 
Christian burial, and it cannot be 
delayed to determine upon whom the 
legal obligation to proceed . . . rests 
most heavily, nor should the under- 
taker be compelled to await an ad- 
justment of any dispute that might 
arise.” The undertaker’s claim was 


allowed. 


Department of Labor. . enforcement 
of Fair Labor Standards Act and 
Walsh-Healey Act as affected by 
Portal-to-Portal Act of 1947. 


® Code of Federal Regulations, Tit. 
29, Ch. V, Pt. 775, §775.0 (12 Fed. 
Reg. 3915). 

In the Federal Register of June 17, 
1947, the 


nounced that the investigation, in- 


Labor Department an- 
spection and enforcement activities 
of all officers and agencies of the De- 
relate to the Fair 
Labor Standards Act and the Walsh- 
Healey Act would be carried out on 


partment which 


the basis that all employers in all 
industries whose activities were sub- 
ject to those acts were responsible 
for strict compliance with the pro- 
visions thereof and the regulations 
thereto. It was 


issued pursuant 


stated that the announcement was 


made in order to clarify the practices 
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nd policies which would guide the 

administration and enforcement of 
those Acts as affected by the Portal- 
to-Portal Act of 1947. 


Federal Power Commission .. rules of 
practice and procedure amended. 


® Code of Federal Regulations, ‘Tit. 
I8, Ch. I, Pt. 1 (12 Fed. Reg. 3992). 

In the Federal Register of June 20, 
1947, the Commission announced the 
adoption of Order No. 138 amend- 
ing its “general rules including Rules 
of Practice and Procedure.” The 
amendments are effective July 1, 
1947. They cover the following mat- 
ters: the Commission; appearances 
and practice before the Commission; 
complaints and orders to show cause; 
intervention; answers; amendments 
and withdrawal of pleadings; mo- 
tions; time, extensions of time, issu- 
ance of orders; formal requirements 
as to pleadings, documents, and 
other papers filed in proceedings; 
subscription and verification; serv- 
ice; prehearing conferences, offers of 
settlement; notice; hearings; sub- 
poenas; 
evidence; presiding officers; appeals 
to Commission from rulings of pre- 
siding officers; briefs and oral argu- 
ments before presiding officers and 


depositions; stipulations; 


proposed findings and orders; deci- 
sions; exceptions to intermediate de- 
cisions and briefs and oral arguments 
before Commission; shortened pro- 
cedures. 


Federal Tort Claims Act. . individual 
defendant may not be joined with 
U.S. in federal court action in absence 
of diversity of citizenship. 


® Dickens v. Jackson and U.S., U.S.- 
D.C., E. N.Y., May 15, 1947, Byers, 
D. J. (Digested in 15 U.S. Law Week 
2680, June 10, 1947.) 


In a negligence case, the U. S. 
moved to dismiss the action against 
Jackson, also a defendant, on the 
grounds that there was no diversity 
of citizenship between plaintiff and 
Jackson and that an individual may 
not be joined as a defendant with the 
U. S. under the Federal Tort Claims 


Act. The Court pointed out that the 
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motion was not made by Jackson or 
by his attorney and that ‘‘[t]he Gov- 
ernment is thus somewhat adroitly 
presenting on behalf of Jackson that 
which he could be expected to assert 
for himself, which means that the 
motion is not the entirely disinter- 
ested effort that it might seem to be.” 
It noted that Jackson could not have 
been brought into the case as a third 
party defendant since contribution 
among tort feasors does not arise in 
New York until a judgment has been 
recovered, Judge Byers stated: “[I]t 
is difficult to understand any practical 
reason for naming [Jackson] at all, 
since it could scarcely be urged that 
the Government is not financially 
responsible and able to meet any 
judgment that the plaintiff may re- 
cover—at least within the predictable 


” 


future.” The motion to dismiss was 
granted on the first ground, the Court 
finding it unnecessary to go into the 
second ground. 

(For cases holding that an indi- 
vidual joint tort feasor may be 
joined with U.S. as defendant in a 
suit brought under the Act, see Engle- 
hardt v. U. S., U.S.D.C., Md., Jan- 
uary 18, 1947, Chestnut, D. J., di- 
gested in 33 A.B.A.]. 373, April, 1947, 
and Bullock v. U. §. and Charter 
Coach Corp., U.S.D.C., N. J., May 9, 
1947, Smith, D. J., digested in 15 
U. S. Law Week 2680, June 10, 
1947.) 


Husband and Wife . . nonmigratory 
spouse may maintain suit in court of 
matrimonial domicile to enjoin prose- 
cution of suit for divorce in foreign 
court on ground of lack of bona fide 
domicile in foreign jurisdiction . . Gold- 
stein v. Goldstein not followed. 


® Pereira v, Pereira, N. Y. Supreme 
Ct., App. Div., Ist Dept., May 29, 
1947, Callahan, J. 

Plaintiff was awarded a decree of 
separation from defendant in New 
York. Defendant thereafter insti- 
tuted a suit for absolute divorce in 
Nevada. Plaintiff thereupon brought 
the present action in New York to 
enjoin the prosecution of the Nevada 
suit on the ground that defendant 
did not remain in Nevada for the 


period required to establish residence 
there and that in any event his asser- 
tion of bona fide domicile in Nevada 
was a pretense and sham since he 
went to Nevada solely for the purpose 
of procuring a divorce. Upon a mo- 
tion by plaintiff for an injunction 
pendente lite, defendant made no at- 
tempt to controvert plaintiff's al- 
legations, but opposed the motion 
on the ground that the Nevada decree 
could not be recognized in New York 
if his residence in Nevada was merely 
sham and thus no harm or injury 
could result to plaintiff from such a 
decree, relying upon Goldstein v. 
Goldstein (283 N. Y. 146). The 
lower court refused to grant the tem- 
porary injunction. Upon appeal, the 
Court stated that, although the facts 
of the Goldstein case were quite simi- 
lar to the present facts, the law had 
undergone a radical change since that 
decision. It pointed out that the 
Goldstein decision was based upon 
the fact that the foreign court would 
be wholly without jurisdiction to 
render a judgment of divorce having 
any extraterritorial effect in the ab- 
sence of matrimonial domicile in the 
foreign state and that, since the first 
Williams v. North Carolina case (317 
U. S. 287), it was no longer possible 
to rest secure in such a belief since, 
under the Williams case, a migratory 
husband might obtain, even as 
against an innocent wife, a foreign 
domicile sufficient to serve as basis 
for a valid divorce. The Court 
stated that, while New York courts 
were not bound by jurisdictional re- 
citals in a foreign decree and might 
entertain a collateral attack on such 
a decree, nevertheless the foreign 
judgment once obtained was prima 
facie entitled to full faith and credit 
and favored by a presumption of 
validity which plaintiff would have 
the burden of overcoming. It stated 
that plaintiff would have to deter- 
mine whether she should contest the 
claim of domicile before the Nevada 
courts and thus risk acquiescing in 
the Nevada court’s jurisdiction or 
whether she should remain quies- 
cent throughout that litigation and 
risk a possible inability to procure 
later the proof of lack of domicile 
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which she now had. The Court said: 
“We find that under the circum- 
stances the question of defendant's 
good faith in establishing the Nevada 
domicile should be litigated in this 
State of matrimonial domicile rather 
than in the court of the State of de- 
fendant’s selection and now rather 
than later. .. . Whatever may be the 
extraterritorial force and effect of a 
judgment rendered in this action for 
injunctive relief, it may well be that 
the findings made with respect to do- 
micile of defendant or perhaps evi- 
dence adduced in relation to that 
question upon the trial of this action 
may have some bearing on the de- 
cision in the husband’s action for di- 
vorce in the courts of Nevada.” Van 
Voorhis, J., dissented on the ground 
that the Goldstein case required a 
holding that, if the court of the for- 
eign state lacked jurisdiction, no in- 
jury was sustained. 


Indian Claims Commission .. rules of 
procedure adopted. 


®" Code of Federal Regulations, Tit. 
25, Ch. III, Pt. 503, §§503.1-503.40 
(12 Fed, Reg. 4387). 

The Federal Register of July 4, 
1947, contained the general rules of 
procedure governing claims within 
the jurisdiction of the U. S. Indian 
Claims Commission. The rules, in 
part, cover the following subjects: 
petitioners, commencement of action, 
service, time, pleadings, capacity, de- 
fenses and objections, depositions, 
hearings, evidence, findings of fact, 
briefs, claims filed by attorney, regis- 
tration of attorneys, attorney’s death 
or incapacitation, attorney’s quali- 
fications, and disbarment and _ sus- 
pension. 


Judges . . Act of 1946 increasing sal- 
aries of federal judges does not apply 
to retired judges. 


® Bourquin v. U. S., U. S. Ct. of 
Claims, June 2, 1947, Whitaker, }. 

Plaintiff, a judge of the U. S. Dis- 
trict Court for Montana, retired from 
active service under the Act of Feb- 
ruary 25, 1919, which provides that 
a judge may retire “upon the sal- 
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ary of which he is then in receipt.” 
At the time of plaintiff's retirement, 
District Judges were receiving $10,- 
000 per year; by the Act of July 31, 
1946, their salaries were increased 
to $15,000 per year. The latter Act 
did not specifically mention resigned 
or retired judges. Plaintiff brought 
suit to recover the salary increase. 
The U. S. demurred to the petition 
and the Court upheld the demurrer 
on the grounds that (1) a federal 
judge may not be forced to resign 
or retire but, if he chooses to do so, 
he must do so on the conditions im- 
posed by the Acts providing for res- 
ignation or retirement, i.e., that he 
should continue to draw the salary 
he was receiving when he resigned 
or retired; (2) a report of the House 
Judiciary Committee specifically 
stated that a companion bill similar 
to the 1946 Act did not apply to re- 
signed or retired judges and no mem- 
ber objected to this construction; 
(3) there was ample reason for Con- 
gress to distinguish salaries of re- 
tired and active judges since a 
retired judge may not be required to 
perform the duties of the office where- 
as an active judge may be so re- 
quired; and (4) the rule of statutory 
construction is that a subsequent 
act does not repeal a former one not 
specifically mentioned unless their 
provisions are inconsistent. Madden, 
J., dissenting, was of the opinion 
that the demurrer should be over- 
ruled on the following grounds: (1) 
the provision of the 1919 Act was 
merely designed to provide that a 
judge could retire at full salary; (2) 
when enacting the 1946 statute, Con- 
gress did not discuss the present ques- 
tion and the writer of the report of 
the Judiciary Committee was mis- 
taken in his conclusion, for the 1946 
statute provides that U. S. District 
Judges shall be paid $15,000 per 
year and the Supreme Court has 
held that a retired federal judge still 
retains the status of a judge (Booth 
v. U. S., 291 U. S. 339) ; (3) since the 
House bill referred to in the report 
did not come before the House, there 
was no evidence that the House ac- 
quiesced in the statement; and (4) 
the 1946 Act was largely a cost-of- 


living increase in salary, and the 
need of the retired judges for the 
increase was the same as that of the 
active judiciary. 


Labor Law. . Portal-to-Portal Act of 
1947 held constitutional. 


=" Burfeind v. Eagle-Picher Co., 
U.S.D.C., N. Texas, May 21, 1947, 
Atwell, D. J. (Digested in 15 U. S. 
Law Week 2675, June 10, 1947.) 

Employees brought suit for wages 
and liquidated damages under the 
Fair Labor Standards Act for the 
time spent by them in preparation 
for the day’s work and for the time 
spent after their shift in preparing 
themselves for street appearance. The 
employer moved to dismiss the ac- 
tion for lack of jurisdiction, The 
Court held that there was no ex- 
press authority for such recovery in 
contract, custom or practice so that 
the Portal-to-Portal Act ousting the 
federal courts of jurisdiction applied 
by its terms. As to the employees’ 
suggestion that the Act was uncon- 
stitutional, Judge Atwell held that 
Congress had the unquestioned right 
to regulate the jurisdiction of con- 
stitutionally-born inferior courts. He 
further held that claims for minimum 
wages, overtime compensation, liqu- 
idated damages and penalties were 
not vested property rights within the 
Fifth Amendment but merely statu- 
tory rights which could be withdrawn 
by Congress at any time before 
judgment. 


Boehle v. Electro Metallurgical 
Co., U.S.D.C., Ore., June 9, 1947, 
McColloch, D. J. (Digested in 15 
U. S. Law Week 2687, June 17, 1947.) 


In dismissing a_portal-to-portal 
wage suit in view of the Act with- 
drawing jurisdiction from the fed- 
eral courts in such cases, Judge Mc- 
Colloch spoke as follows: “The 
Portal-to-Portal Act of 1947 is a case 
of ‘Chickens come home to roost.’ 
.. , Both the Norris-LaGuardia Act 
and the Portal-to-Portal 
put in terms of restricting jurisdic- 
tion ‘to avoid constitutional ques- 
tions.’ .. . Both are bad in principle; 
for, if on rising tides of public opin- 


Act were 











ion thi 
can be 
sions | 
of the 
pairec 
courts 
footbz 
sce h 
could 
ing w 
tutior 
holdit 
Norri 
case . 


of jut 


Landl 
Price 

indivi 
wron 
obtai 
as in 
Porte 
prete 


e Fle 
trols 
U.S.I 
D. J. 
2688, 
Te 
com 
enjo 
the 
filed 
thei 
mini 
and 
both 
the | 
ualh 
of 
mus 
whi 
of « 
and 
equ: 
thei 
istrz 
equ 
pro 
der 
vide 
app 
ord 
of 1 
juri 
the 







he 
he 
he 


a oe. 2 oe 
+ mt er OTS 





ion the jurisdiction of Federal Courts 
an be tinkered with to suit the pas- 
sions of the hour, the independence 
of the courts will be gravely im- 
.[J]urisdiction of the 
courts should not be a legislative 


pa ired. 


football. Despite this view, I do not 
see how a Federal District Judge 
could hold this most recent tamper- 
ing with jurisdiction to be unconsti- 
tutional, while at the same time up- 
holding the constitutionality of the 
Norris-LaGuardia Act. . . . So, this 
case... will be dismissed for want 
of jurisdiction. 


Landlord and Tenant . . Emergency 
Price Control Act..although tenant 
individually may not recover for 
wrongful eviction, Administrator may 
obtain such relief in favor of tenants 
as incident to suit for injunction. . 
Porter v. Warner Holding Co. inter- 
preted. 


= Fleming, Office of Temporary Con- 
trols Administrator, v. Posternock, 
U.S.D.C., E. Pa., May 19, 1947, Bard, 
D. J. (Digested in 15 U. S. Law Week 
2688, June 17, 1947.) 


Tenants, intervenors in an action 
commenced by the Administrator to 
enjoin their landlord from violating 
the Emergency Price Control Act, 
filed claims for losses suffered from 
their wrongful eviction, The Ad- 
ministrator joined in their prayer 
and the landlord moved to dismiss 
The Court granted 
the motion as to the tenants individ- 
ually on the ground that any right 
of tenants as private individuals 
must rest upon §205(e) of the Act, 
which did not provide for recovery 
of damages for wrongful eviction, 
and that their intervention in an 
equitable action did not enlarge 
their rights. It held that the Admin- 
invoked the Court’s 
equitable jurisdiction by instituting 


both prayers. 


istrator had 


proceedings for injunctive relief un- 
der §205(a) of the Act, which pro- 
vides that the Administrator may 
apply to the appropriate court for an 
order enjoining acts which violate §4 
of the Act, and that the Court had 
jurisdiction to grant his prayer under 
the Supreme Court decision in Por- 


ter v. Warner Holding Co. (328 U. S. 
395), which upheld the District 
Court’s jurisdiction under §205 (a) 
to order restitution by a landlord of 
rental overcharges. The Court said 
that, although the present case did 
not involve restitution, ‘the relief 
here sought might qualify under 
either of the two theories which sus- 
tained the restitution order in [the] 
Porter [case] ..., mamely: (1) as an 
equitable adjunct to an injunction 
decree, or (2) as an order appropriate 
and necessary to enforce compliance 
with the .. . Act.” As to the Su- 
preme Court’s language in the Por- 
ter case to the effect that §205(e) pro- 
vided an exclusive remedy relative 
to damages, the Court interpreted 
it to refer only to damages recover- 
able under §205(e). 


Patent Office .. rules of practice and 
procedure are amended as to trade- 
marks effective concurrently with the 
Trade-Mark Act of 1946. 


® Code of Federal Regulations, Tit. 
37, Ch. I, Subch. B, Pt. 100 (12 Fed. 
Reg. 3956). 

The Federal Register of June 19, 
1947, contained an announcement of 
the Patent Office’s amendment and 
adoption of the rules of practice in 
trade-mark cases. A division of the 
rules deals with an applicant’s rep- 
resentation by an attorney. The fol- 
lowing matters are covered: persons 
who may practice before the Patent 
Office in trade-mark cases; profes- 
sional conduct; advertising; signa- 
ture and certificate of attorney; sus- 
pension or exclusion from practice; 
power of attorney or authorization; 
correspondence held with attorney; 
and revocation of power of attorney. 
The majority of the rules are effec- 
tive July 5, 1947, in order to be ef- 
fective on the same day that the new 
trade-mark law comes into effect. 
The rule forbidding advertising for 
trade-mark business does not be- 
come effective, however, until Janu- 
ary 1, 1948. 


Patents .. Comr. of Patents may not 
entertain petition to review refusal by 
Examiner of Interferences to shift bur- 
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den of proof since appeal is prohib- 
ited from such ruling by Patent Office 
Rules which have effect of statute.. 
supervisory power of department head 
does not extend to matters in which 
subordinate is directed to act judicially 
or quasi judicially by rule having stat- 
utory force. 


®" Carter Carburetor Corp. v. Ooms, 
U.S.D.C., D. C., May 2, 1947, Letts, J. 


The corporation was the owner of 
a patent which was issued to one 
Coffey. After its issuance, one Hunt 
filed his application for a patent and 
the Examiner of Interferences de- 
clared an interference between 
Hunt's application and Coffey’s pat- 
ent. Thereupon Hunt, claiming the 
benefit of a filing date prior to that 
of Coffey, on which date Hunt and 
one Olson jointly filed an applica- 
tion, moved the Examiner, under 
Patent Office Rule 122, to shift the 
burden of proof to Coffey. Under 
Rule 116, the burden of proof rests 
upon the party seeking to establish 
facts which differ from those dis- 
closed on the face of the applications, 
but, under Rule 122, the Examiner 
of Interferences is given authority 
to shift the burden if in his “opinion” 
the motion to shift “be in proper 
form.” The Examiner refused to 
grant Hunt’s motion. Hunt then 
petitioned the Commissioner of Pat- 
ents to “review and reverse” the Ex- 
aminer’s ruling. Relying upon the de- 
cision of the U. S. District Court 
for D. C. in the case of Bendix Avia- 
tion Corp. v. Coe (Civil Action No. 
20,023), in which the Court had 
held Hunt entitled to the benefit 
of the date of the Hunt and Olson 
application for a constructive reduc- 
tion to practice of his claims, the 
Commissioner stated that the Pat- 
ent Office would accept the Court's 
decision as correct and held that 
prima facie Hunt was entitled to the 
benefit of that date. The corporation 
then brought this action for a judg- 
ment declaring that the Commis- 
sioner lacked jurisdiction to reverse 
the Examiner’s order since Rule 124 
specifically prohibits an appeal from 
a motion under Rule 122. The cor- 
poration contended that Hunt's peti- 
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tion was an attempted appeal where- 


as the Commissioner maintained 
that the petition was one to his 
supervisory authority and that his 
action was within such authority. 
The Court held that the supervision 
and direction which the head of 
a department might exercise over his 
subordinate: in administrative and 
executive matters did not extend to 
matters in which the subordinate was 
directed by statute or rule having 
the force of statute to act judicially 
or quasi judicially; that the Patent 
Office Rules had the force of a stat 
ute and that compliance with them 
was essential to the Constitutional 
guaranty of due process of law; that 
the Commissioner’s action was not 
an exercise of his supervisory powe 
but an assumption by him of the 
jurisdiction conferred upon the Ex- 
aminer of Interferences; and _ that 
such a petition could not be enter- 
tained by the Commissioner when 
it sought, by merely misnaming the 
action and calling it a petition, in- 
directly to review an examiner’s judi- 


cial or quasi judicial decision from 


which no direct appeal lay. The 
Commissioner’s action was held to 
be void. 

Salvage money found on body 


floating in navigable waters may be 
subject of salvage. 
® Broere v. $2,133, U.S.D.C., E. N. 
Y., June 13, 1947, Kennedy D. J. 
More than three months after one 
Amott’s boat had capsized and he 
had drowned, Broere discovered the 
body afloat in navigable waters. He 
towed the body ashore and turned 
it over to the police. There was 
$2,133 upon the body which the 
the 
Thereafter Broere claimed an award 
The 
Amott’s estate, intervening in the 
that 


police delivered to coroner. 


of salvage. administrator of 


suit, contended money found 
on a body floating in navigable wat- 
ers could not be the subject of sal- 
vage. Relying upon Gardner vy. 
Ninety-Nine Gold Coins (111 Fed. 
552) which held that salvage was 
proper in such a case, that the case 
was one of salvage of a derelict in 
the greatest danger of complete loss, 
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and that the fact that no danger or 
expense was involved did not deprive 
the salvors of an award in face of 
the unusual temptation to appro- 
priate the entire property, the Court 
held that the claim 
one. Judge Kennedy agreed with the 


was a proper 
reasoning of the Gardner case, say- 
“Neither 
authority can I see any reason for 
depriving [Broere] of the fruits of 
the risk he assumed and of the work 


ing: on principle nor 


he did, however trifling these may 
be, principally because of his hon- 
esty.” He also stated that there was 
no basis for distinguishing specie 
found on a floating body from specie 
saved from a wreck which later 
turned out to have been the property 


of drowned passengers. 


Securities and Exchange Commission 
rules and regulations governing 

registration and registration proce- 

dure are revised. 

® Code of Federal Regulations, ‘Tit. 

17, Ch. II, Pt. 230, §230.400—230.493 

(12 Fed. Reg. 4070). 

In the Federal Register of June 24, 
1947, the Securities and Exchange 
Commission announced the adoption 
of rules and regulations for the pur- 
pose of eliminating from Regula- 
tion C obsolete provisions and of re- 
organizing and revising the remain- 
ing rules of that regulation so as to 
facilitate registration under the Se- 
curities Act of 1933. The adopted 
rules govern every registration of se- 
curities under the Act except that any 
provision in a form covering the 
same subject matter as any rule is 
controlling unless otherwise specifi- 
cally provided in the rules. The 
rules are divided into the following 
general headings: general require- 
ments; form and content of pro- 
spectuses; written consents; exhibits; 
filing, fees, effective date; amend- 
ments, withdrawals; nondisclosure of 
contract provisions; and registration 
by foreign governments or political 
subdivisions thereof. 


Stockholder’s Derivative Action 

corporation's right under state law to 
require stockholder to give security 
for expenses and fees for which cor- 


poration might become subject held 
to be unenforcible in federal courts. 


® Cohen v. Beneficial Industrial 
Loan Corp., U.S.D.C., N. J., June 27, 
1947, Smith, D. J. 


In a stockholder’s derivative action 
brought in the federal court upon 
diversity of citizenship, the corpora- 
tion moved to require the stock- 
holder to give security for the rea- 
sonable expenses, including counsel 
fees, to which the corporation might 
be subjected by reason of the ac- 
tion. A right to require such secur- 
ity in a stockholder’s derivative ac- 
tion is conferred upon a corpora- 
tion by the General Corporations 
Act of New Jersey and it was the cor- 
poration’s contention that the right 
the 
federal courts must enforce under 
Erie R. R. Co. v. Tompkins, (304 
U. S. 64). The Court held, however, 
that the statute did not give the cor- 


was a substantive one which 


poration an absolute right ‘to recov- 
er its expenses and counsel fees upon 
the successful termination of the ac- 
tion, but that their allowance was 
to be determined by the Court, and 
that, since the right to require the 
giving of security merely augmented 
the equity court’s jurisdiction to al- 
low them in its discretion, the right 
was remedial, not substantive. The 
Court also pointed out that the 
statute obviously limited the stock- 
holder’s right to invoke the Court’s 
jurisdiction and that such a limita- 
tion, created by state statute and en- 
the 
be enforced in 


forcible in state courts, could 
courts. 
in which federal courts had 


enforced the right to costs and fees 


not federal 


Cases 


were distinguished on the ground 
that they involved a substantive con- 
tractual right of recovery or were 
attorney-client cases where the power 
inherent. 
that 
powerless under the Federal Rules 
of Civil Procedure to allow counsel 
fees and expenses between party and 


was Furthermore, it was 


said the federal courts were 


party so that to require security 
therefor would be futile. The Court 
also stated that, if the right were con- 
sidered substantive, the corporation 
could not invoke the statute since it 


vas a De 
law of th 
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vas a Delaware corporation and the 
law of that state determined the sub- 
stantive rights between stockholder 


ind corporation, 


Further Proceedings in Cases Previ- 
ously Reported. 

The following action has been 
taken by the U. S. Supreme Court: 
Certiorari Granted: U. S. v. Fried 
Criminal Law (33 A.B.A.J. 498, 
May, 1947); Price v. Johnston—Ha- 
beas Corpus (33) A.B.A.J. 724, 
July, 1947). 

Certiorari Denied: Old Colony 
Bondholders v. New York, New 
Hartford R. R. Co.—Rail- 


A.B.A,J. 


Haven & 
road Reorganization (33 
76, April, 1947); John Hancock 
Mutual Life Ins. Co. v. Gaunt— 
Insurance (33 A.B.A.J. 618, June, 


1947). 
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Courts, Departments and Agencies 


The following action has_ been 
taken by other courts: 

Krug v. Fox—Equity (33 A.B.A.]. 
199, May, 1947) 
manded by the Fourth U. S. Circuit 
Court of Appeals with direction to 


reversed and _ re- 


dismiss for lack of jurisdiction. ‘The 
Court disagreed with the holding 
of the lower court that mere paper 
seizure of a mine was insufficient to 
make the seizure effective. It thus 
held that the present seizure took 
place before the war’s official ending 
and that the Government’s wartime 
powers were applicable; that the suit 
restrain Government 
officers from acts undertaken in per- 


was one to 
formance of their duty and as such 
was a suit against the U. S. which 
was a necessary party but could not 
be made one since it had not con- 


sented to be sued. The Court also 


the Editors 





Agrees with Mr. Justice Jackson in 


Harris v. U. S. 


lo the Editors: 
In your June issue of the JOURNAL 
page 19) you recommend your read- 
ers to study the case of Harris v. U. 
‘. decided on May 5, so that your 
readers may form and express their 
own opinions. 

I agree with the dissenting opin- 
His 


wording and reasoning are good. 


ion of Mr. Justice Jackson. 

For the past twelve or fourteen 
years it seems to me there has been 
a tendency to gradually take away 
rights which we have thought were 
guaranteed under the Constitution. 
Bureaus, governmental agencies, and 
about every branch of the Govern- 
ment have sought to establish laws 
and rules of regimentation, many of 
which encroach upon the rights of 


the people, and these acts have been 
supported by several decisions of oun 
highest Court. It appears to me that 
the majority decision in this case 
is a dangerous precedent, and has in 
effect overruled prior decisions on 
this matter. There should be no 
distinction of degrees made when it 
comes to the question of search and 
seizure without a search warrant. | 
believe that any search, aside from 
the person arrested, should be held 
to be unlawful. 
R. L. HAMILTON 


Beloit, Kansas 


Are Constitutional Rights 
Being Overridden by Courts? 


To the Editors: 
Your suggestion [33 A.B.A.]. 603; 
June, 1947] that your readers “form 


held that, if there were jurisdiction, 
the failure to obtain personal service 
upon the defendants, who were su- 
able only at their residences, was 
fatal. It pointed out that Fox had an 
adequate remedy in a suit for compen- 
sation if his property was taken or 


damaged by the Government. 


N. Y. Labor Board vy. Greif Realty 
Corp.—Administrative Law (33 A.B. 
A.J. 615, June, 1947) reversed by the 
N. Y. Supreme Court, App. Div., 2d 
Dept. The Court in a memorandum 
decision held that personal examina- 
tion of all the testimony by each 
Board member was not a prerequisite 
to a determination by the Board, but 
that it was entitled to avail itself 
of the services of competent assist- 
ants in the sifting and analyzing 


of proof. 


and express their own opinions” in 
the ‘search and seizure” discussion 
following the Harris decision (Harris 
v. U. S., 67 Sup. Ct. 1098) by the Su- 
preme seem to be a 


Court would 


complete waste of time. There has 
been a greater repudiation of the 
Federal Constitution and the pro- 
tections of the Bill of Rights under 
the present Chief Justice than during 
the entire history of this Nation from 
its beginning down to date. 

Now federal officers can procure 
a search warrant for one offense, and 
on completely ransacking a house, 
find something upon which they may 
prosecute, then abandon the first 
warrant and indict on the unlawfully 
discovered material. Search and seiz- 
ure provisions of the Constitution 
no longer protect the citizen. 

The statute establishing religious 
liberty has been utterly destroyed by 
the Supreme Court. No longer is 
there any real wall between church 
and state. (Everson v. Board of Edu- 
cation of Ewing Tp., 67 Sup. Ct. 
504.) 
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The 
Courts have 


of the federal 
resulted in so-called 
trials on the same day a crime is com- 
mitted. A justice in the District of 
Columbia takes real pride, in a re- 
cent issue of the American Judicature 
Society Journal, in stating the num- 
ber of instances in which defendants 
were sentenced to long terms in the 
penitentiary “on the same day the 
crime was committed”. Crime, pre- 
liminary hearing, information filed, 
“trial” had, and sentence, ALL on 
the same day—in one case all between 
10 a.m, and 2 p.m. Speed—speed and 
more speed. What has become of the 
Bill of Rights under such mob prac- 
tices under the guise of legal pro- 
cedure? 

The so-called ‘“Habituals 
Laws” that are actually bills of at- 
tainder have been sustained as valid, 
although they all punish based on 
only the status of the defendant. Un- 
der such procedure and such statutes 
there is exactly the same kind of a 
“trial” as existed in England under 
the infamous Bills of Attainder. A 
man once convicted in this country 
is now quite as completely attainted 
as ever any one was under the British 
system. 


“new rules” 


cruel 


There is a constant complaint 
about the operation of the “third de- 
gree” by officials. 
anything about it? 


Does anyone do 

They do not. 
Once in a blue moon the Supreme 
Court grants certiorari and some 
poor unfortunate may get a chance to 
tell the Court about the beatings, the 
torture and the horror of the officers; 
but nothing happens and the game 
goes right on without let or hin- 
drance. 

Why not print the truth once in a 
while and tell the public, in the 
pages of the Bar JourNAL, that the 
law has ceased to function, that “third 
degree”, unlawful search and seizure 
and destructive encroachment on the 
Bill of Rights is the order of the day. 

It has been my observation that 
any comments such as the above 
never get by the astute editor who is 
more interested in “interesting” 
questions than in presenting “vital” 
ones. 


THOMAS MARSHALL 
Corpus Christi, Texas 


828 American Bar Association Journa! 


On the Dress of Lawyers: 

British Style 

To the Editors: 

Reading the delightful articie by 
Mr. Ben W. Palmer in the June issue 
of your JOURNAL on the proper dress 
for lawyers reminded me of an oc- 
casion only twelve years ago when 
another lawyer and I] were vacation- 
ing in Bermuda and attended the 
opening of a Term of Court, 

The Lord Chief Justice appeared 
resplendent in a crimson gown and 
a full wig (which he later exchanged 
for a more informal variety after 
the Grand Jury had been impaneled 
and had retired). 

After the erier had announced the 
opening of a Term of Court and 
had requested all who had business 
before the Court to draw near so 
that they might be heard, the At- 
torney General arose to suggest im- 
He 
properly attired, except that he was 


paneling a Grand Jury. was 
bareheaded, Before he had said more 
than a couple of words the Lord 
Chief Justice fixed him with an icy 
stare, and stated: “Mr. Smyth, you 
are not properly dressed! I can’t see 
you!” Whereupon all procedings 
were suspended while Mr. Smyth 
ignominiously retired to his office 
and procured a wig suitable to the 
occasion, 
Rocer T. CLapp 


Providence, R. I. 


Sentence of Confinement Under 
the 104th Article of War 
To the Editors: 
In your March issue (page 285), un- 
der the title “Military Justice: Com- 
ments on Advisory Committee’s Re- 
port”, you published a letter by Wm. 
T. Hornaday, Lt. Col., M. L.-Res., 
relative to the abuse of the 104th 
Article of War by commanding ofh- 
cers in the Army, and other matters. 
Apparently the Colonel did not 
serve with the Judge Advocate Gen- 
eral’s Department; but whatever the 
source of his information on mili- 
tary law, his letter indicates a misun- 
derstanding of the 104th Article of 
War. He correctly states that it ap- 
plies only to enlisted men in time of 
peace, but also to company-grade of- 
ficers in time of war. However, it is 


not true that the limitation of pun. 
ishment is confinement for one week 
as to both. In fact there is no pro- 
vision for any confinement under 
the Article, which plainly states: 
The disciplinary punishments au- 
thorized by this article may include 
admonition, reprimand, withholding 
of privileges for not exceeding one 
week, extra fatigue for not exceeding 
one week, restriction to certain speci- 
fied limits for not exceeding one 
week, and hard labor without con- 
finement for not exceeding one 
week, but shall not include forfeiture 
of pay or confinement under guard; 
except that in time of war or grave 
public emergency a commanding of- 
ficer of the grade of brigadier gen- 
eral or of higher grade may, under 
the provisions of this article, also im- 
pose upon an officer of his command 
below the grade of major a forfeiture 
of not more than one-half of such of- 
ficer’s monthly pay for one month. 
As a matter of fact, confinement, 
or hard labor without confinement, 
can never be imposed upon an off- 
cer, either under disciplinary punish- 
under the 104th Article of 
War, or by a court martial, unless 
the sentence includes dismissal from 
the service. Of course, this can only 
be by a court martial. The Army 


ment 


courts martial system can be im- 
proved, but it certainly does not per- 
mit a commanding officer to impose 
a sentence of confinement on any- 
one, under the 104th Article of War. 

The general who is mentioned as 
having peremptorily imposed a sen- 
tence of six months’ confinement on 
a lieutenant must have been either 
singularly ignorant or grossly abus- 
ive of his powers, in either case suf- 
ficient to warrant action of some 
kind by his superiors. I would be 
interested to know the outcome of 
the affair. 

Louis A. Orro, Jr. 

GHQ SCAP Legal Section 
Tokyo, Japan 


Transfers to the JAGD 
Difficult To Obtain 


To the Editors: 


I have noted with considerable in- 
terest the action taken by our Asso- 
ciation concerning “military justice”. 
As a reserve officer with some con- 
siderable experience during the past 
war in matters of military law, I have 
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felt that the work done by the Ad- 
visory Committee nominated by the 
\ssociation is of real importance. 


In your April issue (page 319) it 
is indicated that the Judge Advocate 
General’s Department will be sub- 
stantially enlarged through the ap- 
pointment or detail of officers with 
legal education and training. This 
aspect of the program I believe to be 
of utmost importance. The failure of 
the Judge Advocate General to make 
proper use of the available trained 
legal personnel during World War 
II was to my mind one of the primary 
personnel weaknesses of the Army. 
By comparison, it is perhaps fair to 
note the difference between that pro- 
vsram and the one carried on by the 
Medical Department by close cooper- 
the American Medical 
Whether or not all of 
the blame for inefficiency in this re- 
gard may be given to the Judge Ad- 


ation with 


\ssociation. 


vocate General or in part should be 
attributed to the American Bar Asso- 
ciation I do not know. In any event, 
I suggest that the matter is not and 
never will be a closed issue, and I 
urgently recommend that the Asso- 
ciation maintain constant touch with 
the Judge Advocate General on it. 


Following the publication of the 
report of the Advisory Committee, 
as a matter of testing the situation, I 
applied for a transfer in grade (lieu- 
tenant colonel) from the Infantry re- 
serve to the Judge Advocate Gen- 
eral’s Department reserve. The an- 
swer received three months after such 
application is that such request is not 
favorably considered, a survey of the 
personnel requirements of the Judge 
Advocate General’s Department 
having been made. There are a very 
considerable number of reserve offi- 
cers and former A.U.S. officers who 
are practicing attorneys and whose 
commissions are or were held in 
other branches and services of the 
Army. So long as these officers are 
unable to obtain commissions in or 
transfers to the Judge Advocate 
General’s Department, it appears to 
me a fair conclusion that no real 
results have been obtained on the 
Advisory Committee’s recommend- 
ation concerning the personnel aspect 





of the Judge Advocate General’s 


Department. 
PauL W. PHILIPS 
Fort Wayne, Indiana 


More as to the Juristic Philosophy 
of Mr. Justice Holmes 


To the Editors: 


May I venture to contribute to the 
“lively exchange” relative to the 
juristic philosophy of Mr. Justice 
Holmes, the following quotation 
from Twilight of Individual Liberty 
(Scribner’s) by Hamilton Vreeland, 
Jr. (page 100 et seq.): 

And as late as December 6, 1937, 
Mr. Justice Cardozo, speaking for the 
Court in Palko v. Connecticut, had 
said: “So it has come about that the 
domain of liberty, withdrawn -by the 
Fourteenth Amendment from en- 
croachment by the States, has been 
enlarged by latter-day judgments to 
include liberty of the mind as well as 
liberty of action. The extension be- 
came, indeed, a logical imperative 
when once it was recognized, as long 
ago as it was, that liberty is something 
more than exemption from physical 
restraint, and that even in the field of 
substantive rights and duties the 
legislative judgment, if oppressive and 
arbitrary, may be overridden by the 
courts.” (Italics supplied.) 

During that period of more than 
half a century there was developed 
the principle of judicial review under 
the due process clauses where legisla- 
tive action was arbitrary and unreason- 
able “even in the field of substantive 
rights and duties”. And during so 
much of that period as he spent upon 
the Supreme Court bench Mr. Justice 
Holmes declined to admit the sound- 
ness of that development and con- 
tinued to hold to the beliefs in this 
regard which he apparently had 
formed as a young man when the 
Fourteenth Amendment was adopted. 

I do not pretend to know the cause 
or causes of this attitude. It is clearly 
and definitely and directly connected 
with his physical-power theory of valid 
sovereign action, and it seems prob- 
able that both theories are to some 
extent rooted psychologically in his 
Civil War experiences. Clearly they 
are expressions of his basic philosophy 
as revealed by his writings. It was 
this: Jurisdiction is power. Might 
makes right. The essence of law is 
force. Natural law concepts of right 
and wrong have no place in law. There 
is no absolute truth. The sanctity of 
human life is overemphasized. Man 
may be sacrificed to the good of the 

state and minorities to the prevailing 


Letters to the Editors 


force of majorities. Man has no signi- 
ficance different in kind from that of 
a baboon or a grain of sand. 

Instead of the humanitarian liberal 
who his admirers see, his written words 
disclose him as a cynic and skeptic, 
who not only expressed little concern 
for human liberty but was generally 
indifferent to it, except in respect of 
the liberties of thought and expression. 
These he considered to be prerequisite 
to political liberty, the right to vote, 
majority rule, and legislative experi- 
mentation without regard for the in- 
dividual liberties of minorities other 
than those of thought and expression. 
He followed the legal doctrines of 
Bentham and Austin and the philoso- 
phical doctrines of Hobbes and Locke. 
The result was that social welfare was 
legislative absolutism to him, with the 
minority sacrificed to the majority. It 
was the concept of unlimited force, 
that government is a struggle for and 
application of power. 

There can be place for such a phil- 
osophy in the basic law of a free peo- 
ple. If it becomes so embedded, we 
shall no longer be free, because indi- 
vidual liberties of minorities will fall 
beneath the chariot wheels of political 
liberty, that is, the right to vote. With 
persistant strokes of a brilliant pen, 
he would wipe out six hundred years 
of the recorded history of human lib- 
erty. This he would do in application 
and execution of his philosophy and 
on the supporting theory that we 
would be returning to a condition 
which in fact never existed. 


Vreeland quoted from Mr. Justice 
Holmes’ opinion in Blackstone v. 
Miller in 1903: 


But it is plain that the transfer does 
depend upon the law of New York, 
not because of any theoretical specu- 
lation concerning the whereabouts of 
the debt, but because of the practical 
fact of its power over the person of 
the debtor . . . What gives the debt 
validity? Nothing but the fact that 
the law of the place where the debtor 
is will make him pay. . . . Power over 
the person of the debtor confers juris- 
diction, we repeat. 


And from American Banana Co. v. 
United Fruit Co. in 1909: 

Law is a statement of the circum- 
stances in which the public force will 
be brought to bear upon men through 
the courts. 

Also from Michigan Trust Co. v. 
Ferry in 1913; 

. . . Jurisdiction is power. .. . 

Also, Mr. Justice Holmes’ depre- 
catory reference, in his dissenting 





August, 1947 * Vol. 33 829 











Letters to the Editors 


Children’s 
Hospital (1923), amounted to almost 
a sneer at the “vague contours of the 


Adkins v. 


opinion in 


Fifth Amendment, prohibiting de- 
priving any person of liberty or prop- 
erty without due process of law.” 
Vreeland properly regards substan- 
tive due process as inestimably pre- 
cious and as indispensable to liberty. 
His stressing of the views of Mr. Jus- 
tice Holmes as the source of the re- 
cent avalanche of judicial error will 
not make for 


popularity, for the 
Yankee from Olympus” is one of 


our National heroes. But it makes 


for clear thinking concerning the 
mental processes of the present in- 
Mr. 


basic philosophy as stated by Vree- 


cumbents. If Justice Holmes’ 
land (‘Jurisdiction is power. Might 
makes right. Natural law con- 
cepts of right and wrong have no 


place in the law. There is no abso- 
lute truth... .”) is not wholly the 
judicial philosophy of Mr. Justice 
Holmes, it hits the bull’s eye as to 
most of the recent appointees—as far 
as can be judged from what they have 
themselves written down. 

But a great and gifted man like 
Holmes would not, I believe, have 
joined in voting with the majority in 
many of the greatly-to-be-deplored 


recent decisions. He couldn’t have 


‘ 


‘stuck it”, any more than he did in 


the “wire-tapping” case, in which 
his innate fine sense of honor asserted 
itself and he declined to be a party 
“dirty 


backed by the “Department of Jus- 


to such business” though 


tice’. And when counsel argued in 
another case that “the power to tax 
is the power to destroy,” Holmes, J., 
said: “Not while this Court sits.’ And 


in the Scranton surface subsidence 
case (Pennsylvania Coal Co. v. U. § 
260 U. S. 393 (1922), (Brandeis, J. 
dissenting), Holmes wrote the opin- 
ion reversing a decision of the Penn. 
sylvania Supreme Court (Kephart, 
J. dissenting) which had permitted 
taking of private property without 
Nor 
joined with the minority four who 


due process. would he have 
as the majority of the sitting justices 
perpetrated the Frankenstein mon- 
strosity of U. S. vy. South-Eastern 
Underwriters’ Assn. at the behest of 
an ill-advised anti-trust attempt of 
the Department of Justice, creating 
havoc and confusion by setting aside 
the settled constitutional law of 
three-quarters of a century that in- 
surance is not interstate commerce. 
IRA JEWELL WILLIAMS 
Philadelphia 


Three of the Important Committee Meetings 


Scheduled for Cleveland 


STANDING COMMITTEE ON AERONAUTICAL LAW 


(Hotel Cleveland) 


Wednesday, September 24, 9:30 A.M. 


Program on Current Status of Aviation Law 
Opening statement, Honorable Pat McCarran, Senion 


U. S. Senator from Nevada 


Panel discussion under chairmanship of Charles S. 


Rhyne, Committee 


topic s: 


1. Conflicts between property owners and adjacent 


airport owners 


3. Aviation accident liability 
$. Aviation exclusion 


tracts 


6. Federal legislation for civil aviation 


Panel participants: 


Chairman, on 


clauses in 


». International conventions in the aviation field 


t. S. G. Tipton, General Counsel, Air ‘Transport 


Association 


5. Howard Westwood, Counsel, American Airlines 


(Members of the panel will each make short introductory 
statements on one or more of the topics listed and 


they will answer questions put by those attending 


the following in writing) 


the meeting. Questions may be submitted orally o1 


SPECIAL COMMITTEE ON IMPROVING THE 


ADMINISTRATION OF JUSTICE 


2. Manufacturers’ liability for inherent defects 


(Hotel Cleveland) 


Monday, September 22, 2:00 P.M. 


Insurance Con- 


1. Oswald Ryan, Vice-Chairman, Civil Aeronautics 


Board 


Chairman, Civil Aeronautics Board 


Honorable John J. Parker, Charlotte, North Carolina, 


presiding 


A joint meeting with the Section of Bar Activities, the 
Section of Criminal 


Law and the Section of Judicial 
Administration 


STANDING COMMITTEE ON LEGAL AID WORK 


2. L. Welch Pogue, former General Counsel and 


3. Richard Elwell, General Counsel, Civil Aeronau- 


tics Administration 


830 American Bar Association Journal 


(Hotel Cleveland) 
Monday, September 22, 12:30 P.M. 


Luncheon Meeting 


Address (Speaker to be announced) 
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THE DEVELOPMENT OF INTERNATIONAL LAW 








| 
| Louis B. Sohn * Editor-in-Charge 
| 


The Committee Reports Methods for Development 


and Codification of International Law 


" The Committee 


General Assembly of The United Na- 


created by the 


tions last December, to formulate and 
recommend methods for the Progres- 
sive Development of International 
Law and its Codification, has trans- 
mitted its report to the fifty-five 
Members of The United Nations, for 
the action of the General Assembly 
which reconvenes at Flushing Mead- 
ows in September. The text of the 
Resolution creating the Committee 
was in our January issue (page 22). 

Sir Dalip Singh, of India, was the 
Chairman of the and 
Professor J. L. Brierly, of England, 
was its Rapporteur. Professor Philip 


Committee; 


C. Jessup (June issue, page 604) was 
the American member. An account 
of the organization of the Committee 
and the American Proposals was in 
our June issue (page 621); comments 
upon some phases of its progress 
were in our July issue (pages 727-728). 

Because of its vast importance to 
the future of law in the world, we 
publish in full the text of the Com- 
mittee’s report, (A/A.C. 10/51.17 
June 1947). The English text is the 
original. To lawyers the document 
will be of interest because of the 
dissident views recorded and the in- 
ternal evidences of skillful comprom- 
ises to achieve the goal of the large 
majority. Some of the differences of 
opinion will be recognized as paral- 
leling those which have arisen in Re- 
gional Group Conferences of Ameri- 
can lawyers, convened under the aus- 


pices of our Association’s Committee 
for Peace and Law Through United 
Nations. On the whole, the report is 
very much along the lines which our 
1944, 
particularly as to the creation of a 


Association has favored since 


Commission and the mode of electing 
its members. 

For an understanding of some of 
United Na- 
tions’ Committee and the rationale 


the differences in The 


of some of its recommendations, our 
readers should examine the article, 
elsewhere in this issue, in which Dr. 
Yuen-li Liang, the gifted lawyer who 
was the Secretary of the Committee, 
explains fully the views taken as to 
the “progressive development” and 
the “codification” of international 
law (Charter, Article 13) and the 
differences in the methods decided on 
as to those two steps. 

The full text of the Committee’s 
report follows: 
1. The Committee on the Progres- 
sive Development of International 
Law and its Codification, established 
by the Resolution of the General As- 
sembly of 11 December 1946, held its 
first meeting 12 May 1947, at Lake 
Success, New York. It adopted the 
provisional agenda drawn up by the 
Secretariat, and agreed to commence 
the general discussion on Item 3 (a) 
of its agenda relating to che methods 
by which the General Assembly 


should encourage the progressive 
development of international law 


and its eventual codification. 





2. At its fifteenth meeting, 29 May 
1947, the Committee concluded its 
consideration of this item and suc- 
ceeded in formulating detailed meth- 
ods for recommendation to the Gen- 
eral Assembly at its next session. 

3. The 
effect could best be given to the pro- 
visions of Article 13(i) (a) of the 
establishment of a 


Committee agreed that 


Charter by the 
Commission, composed of persons of 
recognized competence in interna- 
tional law. They discussed the ques- 
tion whether it would -be desirable 
to establish separate commissions for 
public, for. private, and for penal in- 
ternational law, but decided unani- 
mously to recommend the General 
Assembly to establish a single Com- 
mission for the purpose of carrying 
out the progressive development of 
international law and its eventual 
codification.! This Commission would 
be called the International Law Com- 
mission (ILC). 

1. Different views were expressed 
on the question of the number of the 
members of the International Law 


Commission, the numbers nine, 
eleven, thirteen and fifteen being sug- 
The ma- 


jority of nine votes to five decided to 


gested. Committee by a 
recommend that it consist of fifteen 
members.” 

5. Two main methods for the se- 
lection of the members of the Inter- 
national Law Commission were sug- 
gested, one that the judges of the 
International Court of Justice should 
be invited to make the appointments, 
the other a plan based, with some 
slight modifications, on the method 
prescribed for the election of the 
judges of the Court. A large major- 
ity of the Committee preferred the 
second of these methods, and the 





1. It appeared to be the feeling of the Com- 
mittee that the ILC should not do anything which 
might detract from the valuable work being done 
in the field of the development and codification 
of private international law by the Hague Confer- 
ences on Private International Law. It is therefore 
recommended that the ILC when dealing with 
questions in the field of private international law 
should consider the appropriateness of consultation 
with the Netherlands Government. 

2. For minority views see document A/AC.10/ 
SR.23 of 10 June 1947. 
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Committee therefore recommends 
the following procedure: 


(a) The government of each 
State member of the United Na- 
tions should nominate, as candi- 
dates for membership of the ILC, 
not more than two of its own na- 
tionals, and not more than eight 
persons of other nationalities. In 
making their nominations, the 
Governments are recommended to 
consult their highest courts of jus- 
tice, their legal faculties and 
schools of law, their national acad- 
emies and national sections of in- 
ternational academies devoted to 
the study of law and, where such 
exist, the national groups in the 
Permanent Court of Arbitration. 
(b) The Secretary-General of 
the United Nations should submit 
this panel of candidates to the Se- 
curity Council and the General 
Assembly, which would elect fifteen 
persons following the principle 
laid down in Article 3 and the pro- 
cedure contained in Articles 8-12 
of the Statute of the International 
Court of Justice. The Committee 
desires to recommend that special 
emphasis be laid on the provisions 
of Article 9 of the Statute. 


(c) In the event of a casual va- 
cancy occurring in the membership 
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DR. YUEN-LI LIANG 


of the Commission, a majority of 
the Committee thought that the 
Commission itself might nominate 
a certain number of persons from 
among those whose names were on 
the panel of candidates, and that 
the Security Council might choose 
from among. the persons so nomi- 
nated a member of the Commis- 
sion to hold office until the next 
General Assembly, when the va- 
cancy could be filled by the same 
procedure as that followed in the 
election of the original fifteen 
members. 


(d) All the members of the 
Committee were agreed that the 
members of the International Law 
Commission should receive a sal- 
ary proportionate to the dignity 
and importance of their office, but 
there was some difference of opin- 
ion on the question whether they 
should be required to render full- 
time service. By a majority of nine 
votes to five the Committee thought 
that this would be both desirable 
and necessary. It was agreed that 
the Commission should have its 
headquarters at the seat of the 
United Nations, though it might 
decide from time to time to hold 
its sessions at other places; and 
that the Secretary-General should 


be requested to make available to 

it the services of the Division for 

the Development and Codification 
of International Law of the Secre- 
tariat. ‘The Budget of the Commis. 
sion should include items for the 
salaries of members, for the ex- 
penses of meetings, travel, etc. 

6. The Committee hopes that the 
ILC may be a permanent body, but 
they also feel that it might be desir- 
able, in the first instance, to establish 
it on a provisional basis. They rec- 
ommend therefore that its members 
be elected for a term of three years, 
but that they be eligible for re-elec- 
tion if the Commission is continued 
in being after this experimental 
period. 

7. The Committee recognized that 
the tasks entrusted by the General 
Assembly to the ILC might vary in 
their nature. Some of the tasks might 
involve the drafting of a convention 
on a subject which has not yet been 
regulated by international law or in 
regard to which the law has not yet 
been highly developed or formulated 
in the practice of states. Other tasks 
might on the other hand involve the 
more precise formulation and _ sys- 
tematization of the law in areas where 
there has been extensive state prac- 
tice, precedent and doctrine.* For 
convenience of reference, the Com- 
mittee has referred to the first type 
of task as “progressive development” 
and to the second type of task as 
“codification,” and it suggests the fol- 
lowing procedures which it considers 
would be appropriate respectively 
in each of these cases. The Com- 
mittee recognizes that the terms em- 
ployed are not mutually exclusive, as, 
for example, in cases where the form- 
ulation and systematization of the 
existing law may lead to the conclu- 
sion that some new ruie shouid be 
suggested for adoption by states. 


8. If the General Assembly should 
refer to the Commission a_ project 
for the progressive development of 
the law (as defined in the preceding 





3. The representative of Sweden dissented from 
this view in his statement annexed to the Sum- 
mary Record of 11 June 1947; Document A/AC. 
10/SR.24, 
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paragraph) the Committee recom- 
mends that the Commission should 
follow a procedure on the following 


lines: 


(a) ‘The Commission — should 
appoint a Rapporteur. By a ma- 
jority of eight votes to seven the 
Committee recommends that in 
the choice of Rapporteur the Com- 
mission should be free to go out- 
side its own membership. 


(b) The Commission, in con- 
junction with the Rapporteur, 
should formulate a plan of work. 

(c) A questionnaire should be 
circulated to governments, Invit- 
ing them to supply information 
and data relevant to the plan of 
work within such time as the ref- 
erence from the General Assembly 
may demand. 

(d) The Commission should ap- 
point a small sub-committee to 
work with the Rapporteur on the 
preparation of interim drafts pend- 
ing receipt of replies to this ques- 
tionnaire. By a majority of eight 
votes to six the Committee thought 
that membership of this sub-com- 
mittee need not be limited to mem- 
bers of the Commission itself. 

(e) The Committee decided to 
recommend that the Commission 
should be authorized to consult as 
desired with scientific institutions, 
and by a majority; that it be au- 
thorized to consult, if necessary, 
with individual experts. 

(f) It was agreed that the Com- 
mission should periodically con- 
sider the drafts; and 


(g) That when the Commission 
considers a draft to be in satis- 
factory form it should be issued as 
a Commission document by the 
Secretariat with such explanations 
and supporting material as the 
Commission considers appropriate, 
and should be given the widest 
possible publicity. The publica- 
tion should include any informa- 
tion supplied to the ILC in reply 
to the questionnaire referred to in 
sub-paragraph (c) above. The gov- 
ernments should be requested to 
submit any comments on this Com- 


mission document within a reason- 
able time. 

(h) The Rapporteur and the 
sub-committee would  reconside 
the draft, taking into consider- 
ation any comments or suggestions 
which have come to the atténtion 
of the Commission through the 
Secretariat. They would prepare 
a final draft and explanatory re- 
port which the Commission would 
consider, and, if adopted, would 
submit, together with its own rec- 
ommendations, through the Secre- 
tary-General to the General As- 
sembly, 


9. By a majority the Committee 
decided to recommend that the ILC 
should be authorized to consider 
projects and draft conventions rec- 
ommended by governments, other 
United Nations organs,’ specialized 
agencies, and those official bodies es- 
tablished by  inter-governmental 
agreement to further the progressive 
development of international law 
and its codification, transmitted to 
it through the Secretary-General, and 
that in such cases the Commission 
should follow a procedure on the 
following lines: 


(a) If the Commission is asked 
to consider a project not yet form- 
ulated as a draft convention, it 
should: 

(i) formulate a plan of work; 

(ii) circulate a questionnaire to 
governments and to such of 
the organs of the United Na- 
tions, specialized agencies, 
and official bodies mentioned 
above, as are concerned, in- 
viting comments to be trans- 
mitted within a reasonable 
time; and 

(iii) submit a report with recom- 
mendations to the General 
Assembly. 

(iv) If the General Assembly 
should then invite the Com- 
mission to continue working 
on the project, the Commis- 
sion should follow in sub- 
stance the procedure out- 
lined in paragraph 8 above, 
except that the questionnaire 
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referred to in 8 (c) may not 
in such a case be necessary. 
(v) In the case of some projects 
submitted to the Commission 
in this way it might be suffi- 
cient that the Commission 
should consult with and 
tender advice to the govern- 
ment, organ, or body con- 
cerned, and in such cases the 
procedure suggested in this 
paragraph might not be nec- 
essary; but the full record of 
each such case should be 


made public by the ILC. 


(b) If the Commission is asked 
to consider a draft convention al- 
ready formulated but not signed 
by plenipotentiaries, it should: 


(i) study the draft and compare 
it with any other drafts or 
projects on the same or on a 
cognate subject; 

(ii) circulate a questionnaire as 
in (a) (ii) above; and 

(iii) report with recommend- 

ations to the General Assem- 

bly. 


(c) If the Commission is asked 
to consider a draft convention al- 
ready signed by plenipotentiaries, 
it should take into consideration 
any decisions which the General 
Assembly may adopt in pursuance 
of the recommendations made in 
paragraph 17 below. 

According to the view of three of 
the members of the Committee, the 
initiative for undertaking studies and 
making recommendations for the 
progressive development of interna- 
tional law, lies solely5 with the Gen- 
eral Assembly under the terms of the 
Charter. It was therefore their view 
that the ILC was constitutionally 
precluded from making recommend- 
ations to the General Assembly on 
projects other than those referred to 
it by the General Assembly itself. 


10. For the codification of interna- 





4. The Committee unanimously recognized that 
the Economic and Social Council possesses the 
right of initiative in proposing conventions. 

5. In the view of one of these members, the 
Economic and Social Council, under the authority 
of the General Assembly, also has the right of 
initiative in matters within its competence. 
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tional law, the Committee recognized 
that no clear-cut distinction between 
the formulation of the law as it is 
and the law as it ought to be could 
be rigidly maintained in practice. It 
was pointed out that in any work of 
codification, the codifier inevitably 
has to fill in gaps in and amend the 
law in the light of new developments. 
I'he Committee by a majority vote, 
however, agreed that for the purposes 
of the procedures adopted below, the 
definition given in paragraph 7 above 
would be applicable, 

11. ‘Ihe Committee by a majority 
decided to recommend to the Gen- 
eral Assembly that it adopt a resolu- 
tion instructing ILC to survey the 
whole field of customary interna- 
tional law, together with any rele- 
vant treaties, with a view to selecting 
topics for codification, having in 
mind previous governmental and 
non-governmental projects; that if 
the ILC finds that codification of a 
particular topic is desirable or nec- 
essary, it should present its recom- 
mendations to the General Assembly 
in the form of draft articles of multi- 
partite conventions; and that, if the 
General Assembly should request the 
ILC to prepare a draft convention on 
any subject, or to explore the neces- 
sity or desirability of preparing such 
a draft convention, ILC should give 
precedence ta complying with such 
request. 

12. The Committee then decided 
that a procedure on the following 
lines would be appropriate for giving 
effect to the above resolution of the 
General Assembly: 

(a) Unless the topic has been 
selected by the General Assembly 
the Commission should make the 
survey indicated in the resolution 
of the General Assembly and select 
a topic or topics to be considered 
for treatment, having in mind 

previous governmental and non- 
governmental projects. 

(b) The Commission should ap- 
point a Rapporteur for each topic 
to be treated. 


(c) The ILC in conjunction 
with the Rapporteur should for- 
mulate a plan of work and circu- 
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late a request to governments for 
the texts of pertinent laws, decrees, 
judicial decisions, treaties, diplo- 
matic correspondence, and other 
comparable data, to be submitted 
within a reasonable time. 

(d) The Commission should ap- 
point a small sub-committee to 
work with the Rapporteur on the 
preparation of interim drafts pend- 
ing receipt of the information re- 
quested in the preceding sub-para- 
graph. 

13. The work should proceed ac- 
cording to the following plan: 

(a) The results of the study of 
any particular topic should take 
the form of one or more sets of 
draft articles of multipartite con- 
ventions, 

(b) The text of each draft 

article should be followed by com- 
ment containing: 


(i) Complete presentation of all 
precedents and other rele- 
vant data including treaties, 
views of leading publicists, 
Sic, 

(ii) Conclusions relevant to: 

(1) The measure of agree- 
ment in the practice of 
states and in doctrine on 
each point involved; 


(2) The areas of divergence 


or disagreement in prac- 
tice and doctrine. 

(iii) The arguments which have 
been advanced in favour of 
one or another solution, in 
cases where divergence or 
disagreement exist. 

(c) There should be consulta- 
tion as desired with scientific in- 
stitutions, and, if necessary, with 
individual experts. The consulta- 
tion with individual experts was 
recommended by a majority of the 
Committee. 


(d) The Commission should pe- 
riodically consider the drafts, and 


(e) When the Commission con- 
siders a draft to be in satisfactory 
form it should be issued as a Com- 
mission document by the Secre- 
tariat with such explanations and 


supporting material as the Com- 
mission considers appropriate, and 
should be given the widest possible 
publicity. The publication should 
include any information supplied 
to the Commission in reply to the 
request referred to in sub-para- 
graph 12 (c) above. The govern- 
ments should be requested to sub- 
mit any comments on this Com- 
mission document within a reason- 
able time. 

14. The Rapporteur and the Sub- 
Committee would then reconsider the 
draft taking into consideration any 
comments or suggestions which have 
come to the attention of the ILC. 
They would prepare a final draft and 
explanatory report which the ILC 
would consider, and, if adopted, 
would submit, together with its own 
recommendations, through the Sec- 
retary-General, to the General As- 
sembly, 

15. These recommendations might 
be either: 

(a) that no further action be 
taken in view of the fact that the 
report has already been published, 
or 


(b) that the General Assembly 
should adopt all or part of the re- 
port by resolution,® or 


(c) that the General Assembly 
should recommend the draft to 
States for the conclusion of a con- 


vention, or 


(d) that the General Assembly 
should convoke a special confer- 
ence to consider the conclusion of 
a convention. 

The Committee appreciates the 
fact that the General Assembly might 
in any of these cases think fit to refer 
the drafts back to ILC for reconsid- 
eration and redrafting. 


16. The Committee also consid- 
ered a number of suggested means 
of encouraging the progressive de- 
velopment of international law by 
improvements in the technique of 
multipartite instruments. It was 
pointed out, for instance, that ab- 





6. This sub-paragraph was adopted By a ma- 
jority of the Committee. 











sence 
of the 
conve! 
necess 
as wel 
of int 
jority 
desire 
shoul« 
ways 
impr 
multi) 
to su 
clause 
omme 
bly. Ii 
the a 
ILC 
tirely 
multi 
the 1 
woul 
claus 
ve 
the ¢ 
impo 
ficati 
parti! 
clude 
mitte 
consi 
to ul 
Gene 


18. 
velox 
al la 
ment 
proc 
reco! 
ways 
denc 
law 
com] 
tice, 
licat 
and 
nati 


19 
by 1 
met] 
of tl 
Nati 
sive 
law 
On 
men 











sence of uniformity in the drafting 
of the formal clauses of multipartite 
conventions sometimes leads to un- 
necessary delays in conclucing them 
as well as creating certain difficulties 
of interpretation afterwards. A ma- 
jority of the Committee therefore 
desired to recommend that the ILC 
should consider this matter and the 
ways and means of bringing about 
improvements in the technique of 
multipartite instruments in relation 
to such matters as uniform treaty 
clauses with a view to ultimate rec- 
ommendation to the General Assem- 
bly. It was understood, of course, that 
the adoption of any clauses as the 
ILC might draw up would be en- 
tirely optional for the parties to any 
multipartite convention, and that 
the recommendations of the ILC 
formal 
clauses of multipartite conventions. 


would only concern the 


17. Another matter considered by 
the Committee was the utility and 
importance of encouraging the rati- 
fication of and accession to multi- 
conventions 
cluded. A majority of the Com- 
mittee desired that the ILC should 
consider this matter with a view 


partite already con- 


to ultimate recommendation to the 
Genera! Assembly. 


18. In connection with the de- 
velopment of customary internation- 
al law, as well as with the develop- 
ment of the law through the judicial 
process, the Committee desired to 
recommend that the ILC consider 
ways and means for making the evi- 
dences of customary international 
law more readily available by the 
compilation of digests of State prac- 
tice, and by the collection and pub- 
lication of the decisions of national 
and international courts on inter- 
national law questions. 


19. ‘The Committee was also asked 
by the General Assembly to study 
methods of securing the co-operation 
of the several organs of the United 
Nations in the task of the progres- 
sive development of international 
law and its eventual codification. 
On this point the Committee recom- 
mends 


(a) That the ILC should be 
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authorized, if need be, to consult 
with any of the organs of the 
United Nations on any draft or 
project the subject matter of which 
is relevant to the functions of the 
particular organ. 


(b) That in projects referred 
to it by a competent organ of the 
United Nations the ILC should be 
authorized, if it thinks it desir- 
able, to make interim reports to 
the organ concerned prior to sub- 
mitting its final report to the Gen- 
eral Assembly. This resolution was 
carried by a majority in the Com- 
mittee. A minority of the mem- 
bers dissented from it on the 
ground that, in their view, it 
would not be in accordance with 
the provisions of the Charter for 
any organ of the United Nations, 
other than the General Assembly,‘ 
to refer a project to the ILC. 


(c) That all ILC documents 
which are circulated to govern- 
ments should also be circulated to 
the organs of the United Nations 
for their information, and that 
such organs should be free to sup- 
ply any data or make any sugges- 
tions te the Commission. 


20. The Committee was also asked 
to study methods of enlisting the 
assistance of such national or inter- 
national bodies as might aid it in 
the attainment of its objective of 
encouraging the progressive develop- 
ment of international law and its 
eventual codification. On this point 
the committee recommends 


(a) That the ILC should be 
authorized to consult any national 
or international organization, ofh- 
cial or non-official, on any mat- 
ter entrusted to it, if and when 
it believes that such a procedure 
might aid it in the attainment of 
its objectives. A minority of the 
members of the Committee were 
of the opinion that such consulta- 
tion should be limited to organiza- 
tions included in the list referred 
to in the sub-paragraph following. 


(b) That for the purpose of the 
distribution of ILC documents the 
Secretary-General, after consulta- 


tion with ILC, should draw up a 
list of national and international 
organizations dealing with ques- 
international law. In 


tions of 
drawing up this list the Secretary- 
General would take into account 
the necessity of having the national 
organizations of all the members 
of the United Nations represented 
on the list. 

(c) That in the consultations 
referred to in sub-paragraph (a), 
and in the compilation of the list 
referred to in sub-paragraph (b) 
of this paragraph the Commission 
and the Secretary-General should: 
take into account the resolutions 
of the General Assembly and of 
the Economic and Social Council 
concerning relations with Franco 
Spain, and that organizations 
which collaborated with the Nazis 
and Fascists should be excluded 
both from consultation and from 
the IT 5t. 

(d) By a majority, the Commit- 
tee decided to refer specially to 
the necessity and importance ot 
frequent consultation between the 
ILC and the organs of the Pan- 
American Union whose task is the 
codification of international law in 
the Inter-American System, with- 
out, however, disregarding the 
claims of other systems of law. 
Three members of the minority 
dissenting from this resolution, de- 
sire it to be recorded that in their 
opinion this resolution, by singling 
out the Pan-American Union for 
special mention, creates for that 
Union a privileged position, and 
thereby violates the principles of 
equality between nations and be- 
tween systems of law. They are 
of the opinion that the resolution 
might be taken to imply that the 
work of states other than those re- 
presented in the Pan-American 
Union is of less importance for 
the ILC, and that the ILC need 
not maintain equally close contact 
with such other states. 





7. Two members of this minority desire to add 
to this sub-paragraph the following words: ‘‘or the 
Economic and Social Council under the authority 
of the General Assembly’’. 
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Our Younger Lawyers 


by William R. Eddleman ~* Secretary, Junior Bar Conference 





® Every young lawyer looks forward 
with keen anticipation to attending 
the Annual Meeting. A program ol 
real interest and benefit to young 
lawyers has been prepared. Every 
one should make prompt reservations 
for the Hotel Hollenden, through 
\ssociation Headquarters in Chi- 
cago, in order to be assured of hotel 
accommodations. 

This year James D. Fellers is serv- 
ing the American Bar Association as 
National Chairman of the Junior Bar 
Conference. He is a member of a 
small firm in Oklahoma City where 
he has practiced since his return from 
overseas service with the United 
States Army. Jim’s military experi- 
ence includes the ‘‘Battle of the 
3ulge.” He was released from serv- 
ice with the rank of Lieutenant- 
Colonel. 

This year’s Chairman of the Junior 
sar Conference has served the Okla- 
homa Bar Association as its Repre- 
sentative in the House of Delegates, 
and is presently an active member of 
the Association’s Special Committee 
on Improving the Administration of 
Justice and its Committee on Con- 
tinuing Education of the Bar. 


Recently a meeting was held in 


Second Conference of Traffic Court Judges 


#® The second conference for traffic 
court judges and prosecutors to be 
conducted by the American Bar Asso- 
ciation and the Traffic Institute of 
Northwestern University will be held 
at the School of Law, Northwestern 
University (Chicago campus) on 
October 13 to 17. 

Attendance at the conference is 
open to all judges in courts which 
try traffic cases, to prosecutors as- 
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New York City under the direction 
Vinnelly of St. 
John’s University Law School. ‘The 
young lawyers present met with the 


of Father Joseph ¥ 


purpose of developing in outline 
form a program for effectively ac- 
quainting graduating law students 
with their vital stake in the proles- 
sion and in the American Bar Asso- 
ciation. It is expected that then 
plans will provide for a closer asso- 
ciation of student bar organizations 
with the Junior Bar Conference and 
with the American Bar Association 
as a whole. 

Not long ago leaders of the legal 
profession met with representatives 
of the motion picture, radio broad- 
casting and newspaper industries in 
Washington, D. C. The purpose of 
these meetings was to study methods 
and plans for the improvement of 
the administration of criminal just- 
ice. One of the prime objects of these 
discussions was to increase the respect 
on the part of the public for law and 
lawyers and to explore possible solu 
tions to reduce the problems of crime 
and juvenile delinquency. 

No small credit for this year’s suc- 
cess of the conference should be given 
to Charles H. Burton of Washington, 


signed to such courts and to persons 
about to assume such positions, The 
registration fee is $15. Registration 
should be made in advance, if pos- 
sible. 

Those unable to register for the 
full conference period but desiring 
to attend some sessions may register 
for any one day upon payment of a 
fee of $3. This is subject, however, 
to non-acceptance if the course en- 




























































JAMES D. FELLERS 


D.C. for his work as editor of The 
Young Lawyer. ‘Vhe members of the 
Council and the National Committee 
Chairmen, as well as other officers at 
national and local levels have coop- 
erated to make The Young Lawyer 
a success. [his cooperation gives as- 
surance that the younger lawyers are 
deeply interested in the work of the 
American Bar Association and of the 
profession at large. 

One of the members of the Junior 
Bar Conference who has long been 
active on the west coast is Frank Day 
of Portland, Oregon. It is a source 
of pride to the members of the Junior 
Bar Conference that he has just been 
appointed to the bench by the Gov- 
ernor of that state. 


and Prosecutors 


rollment limit has been reached by 
registrants for the full course. 

For a list of the topics to be cov- 
ered in this conference, see our May 
issue, page 444. 

For further information, write to 


James P. Economos, Secretary, Traf- 


fic Court Committees, American Bar 


600—105 West 
Monroe Street, Chicago 3, Illinois. 


Association, Suite 
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A pMINISTRATIVE LAW— 
Vational Defense—“Control of In- 
formation Relating to Atomic En- 
ergy’: The objectives of the United 
States Atomic Energy Act, the restric- 
tions imposed by it on the communi- 
cation of data as to atomic energy, 
and the provisions of the “informa- 
tion” section of the Act in their re- 
lation to the Espionage Act, are con- 
sidered further in the leading article 
in the May issue of The Yale Law 
Journal (Vol. 56—No. 5; pages 769- 
802). Although the author, James 
R. Newman, who was counsel to the 
Senate’s Special Committee on Atom- 
ic Energy, recognizes that National 
security requires controls over atomic 
energy, he warns against dangers to 
political freedoms which he fears 
would be implicit in an uncritical 
policy of placing immediate security 
considerations before everything else. 
The article was, of course, written 
revelations that na- 
tional security, and so the freedoms 


before recent 


and lives of citizens, may be en- 
dangered through relaxing the vigi- 
lance and efficiency of security pre- 
cautions. (Address: The Yale Law 
Journal, Box 401A, Yale Station, 
New Haven, Connecticut; price for 
a single copy: $1.00). 


Apmin ISTRATIVE LAW- 
“*Ryle Making’, ‘Adjudication’ and 
Exemptions Under the Administra- 
tive Procedure Act’: The May issue 
of the University of Pennsylvania 
621-642) contains a further contribu 
tion to the growing volume of dis- 
cussion in which some law reviews 
and their contributors are trying to 
“whittle down” to their own fancy 
the Administrative Procedure Act. 
Robert W. Ginnane, an attorney in 





the office of the Assistant Solicitor 
General of the United States, sets 
forth what he regards as the differ- 
ences between the procedures pre- 
scribed for “rule making’ and for 
“adjudication” under the Act, and 
gives his views as to whether various 
types of agency action should be re- 
garded as rule making or adjudica- 
tion. Many of his conclusions will 
not be accepted by all who believe 
that the intent of the Act should be 
effectuated— for example, his con- 
that the SEC’s approval 
of simplification plans in particular 


tention 


cases pursuant to Section 11 of the 
Public Utility Holding Company 
Act is nothing more than rule mak- 
ing by that body—but the present 
article outlines issues which will fig- 
ure in future controversies. (Address: 
University of Pennsylvania Law Re- 
view, 3400 Chestnut Street, Phila- 
delphia 4, Pennsylvania; price for 
single copy: $1.00). 


Banxrurrcy ACT — Prefer- 
ences—“‘A Proposal to Amend Sec- 
tion 60a of the Bankruptcy Act:” The 
January and April issues of Corpo- 
rate Reorganizations combined with 
American Bankruptcy Review (Vol. 
A6—Nos. 9 and 10; pages 254-297) 
contain a documented 
J. Francis Ireton, of the Maryland 
Bar (Baltimore), in able support of 


article by 


the amendment approved by the 





House of Delegates last October (33 
A.B.A.J. 192-193; February, 1947) 
to amend the “preference” section 
of the Bankruptcy Act. The existing 
provisions of the laws of many States, 
in effect to defeat the operation of 
present Section 60a, and the textual 
differences between the Association’s 
original proposal for amendment and 
the pending bills (S. 826; H.R. 2412) 
which seem more clearly to effectuate 
its purposes, are well explained. (Ad- 
dress: American Bankruptcy Review, 
11 West 42nd Street, New York 18, 
N. Y.; price for a single copy not 
stated) . 


ConstrruTIONAL LAW—“An 
Essay on Delegation of Legislative 
Power’: The second and concluding 
installment of an article by Louis L. 
Jaffe, Professor of Law at the Univer- 
sity of Buffalo, is iri the May issue 
of the Columbia Law Review (Vol. 
17—No. 4; pages 561-593). He deals 
with the evolution of the present fed- 
eral doctrine as to delegation of legis- 
lative power and the impacts of that 
broad doctrine on State legislation. 
He submits that development of the 
many devices for improving the oper- 
ation of delegation (e.g., rule-making 
with an insistence on precision) will 
eliminate dangers through delega- 
tion. (Address Columbia Law Re- 
view, Kent Hall, Columbia Univer- 
sity, New York 27, N. Y.; price for 
a single copy: 85 cents). 


ConsTITUTIONAL LAW — 
“Interstate Commerce and State Pow- 
er—Revised Version”: In a scholarly 
exposition in the May number of 
Columbia Law Review (Vol. 47— 
No. 4; pages 547-560) Professor Noel 
T. Dowling takes up the powers of 





Editor's Note 


Members of the Association who wish to obtain any article referred to should 


make a prompt request to the address given with remittance of the price stated. If 


copies are unobtainable from the publisher, the Journal will endeavor to supply, 


at a price to cover cost plus handling and postage, a planograph or other copy of 
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the States over interstate commerce, 
excepting State laws in the tax field. 
He states the problem in three parts: 
(1) the function of the Supreme 
Court as arbiter of the validity of 
State laws affecting interstate com- 
merce; (2) the grounds for deter- 
mining the validity or invalidity of 
such laws; and (3) the competency 
of the Congress to impart validity 
to them. Special emphasis is given 
to the third aspect. 

Basing his conclusions for the most 
part on Chief Justice Stone’s opin- 
ion in Southern Pacific Co. v. Art- 
S. 761 (1945) and Mr. 
Justice Rutledge’s opinion in Pru- 


zona, 325 U. 


dential Insurance Co. v. Benjamin, 
328 U. S. 408 (1946), Professor Dowl- 
ing finds that “it can be counted 
upon as fixed law that it is within 
the function of the Court to over- 
turn State laws that interfere with 
interstate commerce, whether the in- 
terference involves discrimination or 
that the method of deter- 
mination involves the question of 
the relative weights of State and 
National interests involved, over and 


not”: 


above the questions of discrimina- 
tion, due process, and police pow- 
er; and that, in the words of Justice 
Stone, has undoubted 
power to redefine the distribution of 
power over interstate commerce.” 

In the 


“Congress 


matter of Congressional 


consent, however, he finds that ‘‘no 
satisfactory exposition of the under- 
lying theory has ever come from 
the Court,” and the latter part of 
his valuable devoted to 
his own exposition of this aspect. 
(Address: Columbia 
Kent Hall, University, 
New York 27, New York; price for 
a single copy: 85 cents.) 


article is 
Law Review, 
Columbia 


ConstITUTIONAL LAW —- 
“State Taxation of Interstate Com- 
merce”: In the June issue of the Ten- 
nessee Law Review (Vol. 19—No. 8: 
pages 870-907), Elvin E. Overton, 
Professor of Law at the University of 
Tennessee, gives an exhaustive anal- 
ysis of decisions of the Supreme Court 
dealing with the validity of State 
taxes under the constitutional doc- 
trine which forbids the States to levy 
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taxes which discriminate against in- 
commerce. After pointing 
out that the Court has not been en- 
tirely consistent in its approach to 
the problem and that there are pres- 
ently indications of the application 
of a technique of judicial laissez 
faire, the author suggests several for- 
mulae which may “offer aid in decid- 


terstate 


ing whether interstate commerce is 
being discriminated against, or is 
being subjected to multiple tax bur- 
dens to which local commerce is not 
being subjected”. Briefly, these for- 
mulae are stated to be: (1) State 
taxes which necessarily, without ref- 
erence to what other States may do, 
discriminate against out-of-State 
goods or businesses or subject them to 
burdens not borne by local goods 
or businesses, and State taxes which 
necessarily tax extra State activities 
or values, discriminate against inter- 
state commerce; whereas (2) State 
taxes which necessarily, without ref- 
erence to what other States may do, 
discriminate against distant goods or 
of less distant 
goods or businesses, regardless of 
whether they are or were within or 
without the State, and State taxes 
which impose on out-of-State goods 
or businesses, a multiple tax burden 
not borne by local goods and busi- 
nesses, only on the assumption that 
other States may adopt a different 
or similar formula, do not discrimi- 
nate against interstate commerce. 
Professor Overton deplores the lack 
of factual analysis of State tax stat- 


businesses in favor 


utes by Courts and lawyers and con- 
cludes that the whole 
should be reexamined. (Address: 
Review, 720 West 
Knoxville, 


me 


75 cents). 


problem 


Tennessee Law 
Main 


price for a single copy: 


Avenue., Tenn.; 


Bourry—“Duress Through Civil 
Litigation: I”: The first of two arti- 
cles discussing the doctrine of relief 
for duress, and its possible extension, 
the March number of the 
Michigan Law Review (Vol. 45—No. 
5; pages 571-598). “Unlike the dam- 
age remedy which provides indem- 
nity for losses incurred through mali- 
cious prosecution or abuse of process, 
relief for duress aims to cancel out a 


is in 


gain or advantage, not otherwise 
that has secured 
through exertion of pressure. Un- 
like the equity injunction, where 
used to prevent the start or prosecu- 
tion of vexatious litigation, relief for 
duress will not give specific preven- 
tion of threatened injury. The most 
that is sought is judicial review of a 
settlement, to the 
pressure. The object is neither to 


justified, been 


after surrender 


transfer nor to prevent losses but 
to cancel out a gain”. Professor John 
P. Dawson, after thus defining the 
scope of the doctrine of duress, points 
out that the pressure may be ex- 
erted by means of threatened litiga- 
tion at a time when such litigation 
would be extremely embarrassing to 
the defendant, by resorting or threat- 
ening to resort to personal arrest in 
those classes of actions in which ar- 
rest is available at the inception of 
suit or by a seizure of goods and 
appropriation of debts prior to final 
judgment. (Address: Michigan Law 
Review, Ann Arbor, Mich.; price 
for a single copy: $1.00.) 


Esrates — “Compromise Agree- 
ments Affecting Estates’: An anal- 
ysis of the several New York statutes 
dealing with compromise agreements 
affecting estates has been prepared 
by James N. Vaughan, of the New 
York Bar, for the March issue of the 
Fordham Law Review (Vol. XVI-— 
No. 1; pages 37-54). Among the pro- 
visions discussed are Section 249-0 
of the Tax Law, which authorizes 
an executor to make an agreement 
with the New York Tax Commis- 
sion and the taxing authority of any 
other State to compromise conflicting 
claims as to the domicile of a de- 
cedent; Section 213 of the Surro- 
gate’s Court Act, which permits a 
limited number of types of compro- 
mise following the probate of a will 
or the granting of letters of adminis- 
tration; and Section 19 of the De- 
cedent Estates Law, which allows 
the adjustment of controversies orig- 
inating immediately after the death 
of the decedent and going to the ad- 
missibility of his will to probate or 
the propriety of the granting of let- 
ters of administration to the peti- 
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The hold- 
ings in the cases are succinctly re- 


tioner who seeks them. 


viewed; are at considerable variance, 
probably because estate compromise 
law is still in its formative stage. 
and leaves many questions unsettled. 
(Address: Fordham Law Review, 
302 Broadway, New York 7, N. Y.; 
price for a single copy: $1.00). 


[TERNATIONAL LAW — “The 
Nuremberg Trial Implements World 
Law”: In the May issue of The Edu- 
cational Forum (Vol. XI-No. 4; pages 
389-397), Judge Florence E. Allen, 
of the U. S. Circuit Court of Appeals 
for the Sixth Circuit, writes under 
the above-quoted title an earnest 
plea that the principles of the Nur- 
emberg Charter and Judgment be 
made an integral part of the inter- 
national and world law of the future, 
as the implementation of the Briand- 
Kellogg pact and as “a mighty ad- 
vance on what seemed the almost 
unsurmountable path of substituting 
(Address: The Educa- 

(Kappa Delta Pi), 
George Banta Publishing Co., 450 


law for war’. 
tional Forum, 
Ahnaip Street, Menasha, Wis.; price 
for a single copy: 75 cents) . 


Sratrutrory CONSTRUC. 
LION—“Some_ Reflections on the 
Reading of Statutes’: In an article 
in the May issue of Columbia Law 
Review (Vol. 47—No. 4; pages 527- 
546), based on an examination of 
some 2000 cases, Mr. Justice Felix 
Frankfurter points out that, where 
as in construing statutes the ‘area 
of free judicial movement is con- 
siderable,” the “only sure safeguard 
against crossing the line between ad- 
judication and legislation is an alert 
recognition of the necessity not to 
cross it and an instinctive, as well 
as trained, reluctance to do so.” 
Since our Courts, unlike the English 
Courts, are not confined to the lan- 
guage of the statute but may look 
to its background, its legislative his- 
tory, the purpose it was designed to 
achieve, and all other relevant fac- 
tors, so also a heavier burden of re- 
sponsibility is placed upon our 
Courts not to usurp the legislative 


function by adding to or subtracting. 
from what may fairly be said to be 
imbedded in the statute. In conclu- 
sion, Justice Frankfurter submits 
that in a democracy, where the “leg- 
islative impulse and its expression 
should come from those popularly 
chosen to legislate, and equipped to 
devise policy,” the pressure on the 
legislature to use care and discipline 
in the choice of language should be 
stiffened, not relaxed by loose judi- 
cial reading. This article ought to 
be kept available in the files of 
every lawyer who thinks it likely 
that he will have occasion to discuss 
before a Court the interpretation 
and construction of statutes in the 
light of legist!ative intent. (Address: 
Columbia Law Review, Kent Hall, 
Columbia University, New York 27, 
New York; price for a single copy: 
85 cents.) 


"T axa TION—“Should Co-ops Pay 
Federal Income Taxes?”: The June 
issue of the Tennessee Law Review 
(Vol. 19—No. 8; pages 908-929) con- 
tains a discussion by Hugh L. So- 
wards, Assistant Professor of Law at 
Vanderbilt Law School, of the con- 
troversial question of income tax ex- 
emption for cooperatives. The au- 
thor reviews first the applicable rules 
of law under which the difference 
between a cooperative’s receipts and 
expenditures distributed to its mem- 
bers as “patronage dividends” is non- 
taxable to the cooperative, while the 
difference between a business corpo- 
ration’s receipts and expenditures 
distributed to its stockholders as 
dividends is taxable to the corpora- 
tion, although the corporation and 
the cooperative engage in the same 
business activity. At 1945 tax rates, 
the United States Treasury lost, be- 
cause of this tax exemption, almost 
one billion dollars in revenue on the 
nearly seven billion dollars of co- 
operative business volume in 1944. 
The author then reviews the argu- 
ments pro and con such tax exemp- 
tion, with particular em phasis on the 
legalistic concepts of 
“profits” and “income” and the fa- 
miliar expressions of “unfair compe- 


traditional 
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tition”. Professor Sowards gravitates 
toward the side of the cooperatives 
and takes a dim view of the conten- 
tion. that continuance of the pres- 
ent exemptions will ultimately result 
in the conversion of all incorporated 
enterprises into cooperative forms. 
There is little doubt, he concludes, 
that continued tax exemptions for 
cooperatives will be bitterly con- 
tested when the subject next comes 
before Congress. (Address: ‘Tennes- 
see Law Review, 720 West Main 
Avenue, Knoxville, Tenn.; price for 
a single copy: 75 cents). 


Taxation —“The Taxation of 
Out-of-State Tangible Property”: 
The abandonment by the Supreme 
Court of its earlier attempt to pro- 
hibit multiple State taxation of in- 
tangibles under the Fourteenth 
Amendment evokes a re-examination 
of the decisions limiting property 
and inheritance taxes on out-of-State 
tangibles and real estate, by Boris J. 
Bittker in the April issue of the Yale 
Law Journal (Vol. 56—No. 2; pages 
640-669). 
concepts underlying the Court's vary- 


Unable to harmonize the 


ing treatments of State taxes on in- 
terests in land, negotiable instru- 
ments, and money with multi-State 
aspects, Professor Bittker concludes 
that the judicial sanction of a tax 
on out-of-State intangibles is equally 
applicable to other types of property. 
He recognizes the elimination of 
double taxation as socially desirable 
but believes that States should be 
free to adopt their own conclusions 
without coercion of uncertain and 
invalid “constitutional bugbears.” 
The solution of the multiple death- 
tax problem should be reached, he 
suggests, by the relinquishment of 
claims by non-domiciliary States or 
by the participation by the States in 
the revenues of a single federal sys- 
tem of taxation. (Address: The Yale 
Law Journal, Yale Station, New Ha- 
ven, Conn.; price for a single copy: 
$1.25). 


Trusts—“some Aspects of the 
Obligations of New York Fiductaries 
with Respect to the Making and 
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Retention of Investments’: ‘The 
March number of the Fordham Law 
Review (Vol. XVI—No. 1;_ pages 
1-36) contains the first installment of 
a well-documented article by Louis 
C. Haggerty, of the New York Bar, 
as to the making and retention of 
investments by fiduciaries and their 
investment powers in general. Al- 
though it discusses the New York 
cases, the principles established and 
developed by them appear to be of 
sufficient application as to make the 
article worth examination by any 


23 | 





practitioner dealing with such prob- 
lems. The author recognizes the fact 
that the power of fiduciaries in mak- 
ing and retaining investments in- 
volves in nearly every instance an 
interpretation of the governing in- 
strument. This task “is not always 
easy” (page 7); for the draftsman the 
way is clearly pointed for the use of 
express rather than general and per- 
haps ambiguous terms, if it is in- 
tended that the fiduciary shall have 
broad or extraordinary powers of 


investment. Courts are prone to 
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® Prepared by Committee on Publications, Section of Taxation, Mark H. Johnson, 


Committee Chairman. 


Income from Donated Property— 
“The Tree and the Fruits’’ 
® ‘The assignment of a claim to earn- 
ings, past or future, or of the right to 
income from property does not or- 
dinarily shift the burden of the in- 
come tax to the assignee. Arrange- 
ments “by which the fruits are 
attributed to a different tree from 
that on which they grew” are not 
recognized for income tax purposes. 
Lucas v. Earl, 281 U.S, 111. On the 
other hand the transfer of income 
producing property ordinarily does 
effect a shifting of the incidence of 
Blair vy. 


sioner, 300 U.S. 5. These principles 


the income tax. Commis- 
have been applied in three recent 
decisions 

Commissioner, 161 
F. (2d) 171, decided by the Fighth 


In Sunnen v. 


Circuit, the assignment of a royalty 
contract from husband to wife was 
held to relieve the husband of the 
income tax in respect of royalties 
thereafter received by the wife, This 
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result, which involved a reversal of 
the ‘Tax Court, was reached notwith- 
standing (1) that the husband re- 
tained the patent which was the basis 
for the contract, and (2) that the 
contract was with a corporation in 
which the husband owned an 80% 
stock interest and was subject to can- 
cellation by the corporation on six 
months’ notice. The court considered 
that the royalties were “fruits” of the 
assigned contract, not of the retained 
patent. The argument based upon 
the husband’s retained control 
(through his corporation) was re- 
jected on the ground that the hus- 
band had only one out of five votes 
on the Board of Directors and could 
only exercise control through a “‘col- 
lusive agreement.” 

Ihe assignment of a royalty con- 
tract was also involved in Lewis L. 
Strauss, 8 T. C. No. 121, and again 
royalties received by the assignee- 
wife were held not to be taxable to 
the husband. The “tree” itself had 


adopt what is referred to as the “rule 
of strict construction” (page 13), if 
in harmony with the principle that 
where property is left in trust the 
primary intent is that it will be ad- 
ministered as a trust in accordance 
with the ordinary obligations which 
attach to every trust relationship. A 
fiduciary who departs from this fun- 
damental concept without express 
authorization therefor does so at his 
peril. (Address: Fordham Law Re- 
view, 302 Broadway, New York 7; 
price for a single copy: $1.00). 


been transferred. The complicating 
factor here was that the royalty con- 
tract had been received by the hus- 
band as compensation for services 
rendered and apparently had not 
been reported for tax. This element 
is stressed in a dissenting opinion cit- 
ing Commissioner v. Smith, 324 U.S. 
177, the employee’s stock option case. 

The third case, Austin v. Commis- 
sioner, decided by the Sixth Circuit 
on May 12, deals with a different 
aspect of the assignment problem— 
the taxation of interest accrued prior 
to the assignment and thereafter paid 
to the assignee. The subject of the 
assignment was a promissory note of 
a solvent maker on which some 
$40,000 of interest was due and un- 
paid. The assignor was held taxable 
in respect to the portion of this over- 
due interest which was collected by 
the assignee in the same taxable year. 
In the words of the Tax Court, 
quoted with approval by the Circuit 
Court of Appeals, “The tree had 
borne the fruit, and it had ripened. 
That it had not been plucked is seen 
as immaterial.” Apparently no tax 
saving motive was involved since the 
transfer was not made in anticipation 
that the interest would shortly be 
paid. 


Mortgagor’s Gain on Foreclosure 
When an owner loses his property 
on the foreclosure of a mortgage, he 
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usually considers it a loss transaction. 
He may be surprised to find that he 
has taxable income. Assume, how- 
ever, that the original cost of the 
property to him was $100,000, and 
that there is an $80,000 mortgage. 
Now suppose that the property was 
“business property,” and that the 
taxpayer has deducted $30,000 depre- 
ciation on his tax returns. His basis 
is therefore $70,000. If the property 
is bought in at the foreclosure sale 
for the $80,000 mortgage, he has a 
$10,000 gain. 

A peculiar variation of this case 
was decided in O’Dell & Sons Co., 
8 T. C. No. 135. There, New Jersey 
property was foreclosed in October, 
1939, and the mortgagee bought in 
the property on a nominal bid. No at- 
tempt was made to obtain a deficien- 
cy judgment. Under the New Jersey 
statute, a proceeding to obtain such 
a judgment must be brought within 
three months after the confirmation 
of the foreclosure sale, and the judg- 
ment is limited to the excess of the 
debt over the fair market value of the 
property. The court held (with a 


dissent) that the mortgagor realized 
gain in 1940, when the mortgagee’s 
right to obtain a deficiency judgment 
became barred by the three-month 
statute of limitations. 

The court pointed out that there 
was no evidence of value in the case. 
If the property was actually worth 
the amount of the mortgage, the re- 
sult seems to be correct. If, however, 
the property was worth no more than 
its basis at the time of the sale, it is 
difficult to find a gain on the sale of 
the property. If the excess of debt 
over basis creates any kind of taxable 
income, it would seem to be ordinary 
debt cancellation income. Under the 
American Dental rule, it would nor- 
mally be a nontaxable “gift.” More- 
over, even if the transaction did not 
qualmy as a gift, there would be no 
income if the taxapayer was insolvent 
at the time his debt was canceled. 


Liquidation and Sale 

— Corporate Gain 

In the famous case of Com’r v. 
Court Holding Co., 324 U.S. 331, 
the Supreme Court held that, if a 
corporation arranges for sale of its 
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Bar Association of the 
District of Columbia 
® George E. McNeil, a lawyer who 
has practiced law in the District of 
Columbia for thirty-two years, was 
elected president of the Bar Associa- 
tion of the District of Columbia in 
June. He has been a Special Attor- 
ney for the Department of Justice, 
an Assistant United States Attorney, 
and United States Attorney, from 
which latter position he resigned in 
1946 to become a member of Cama- 
lier, McDonald, McNeil and White. 

He has been a member of our Asso- 
ciation since 1945. 

Other officers elected were Wilbur 
L.. Gray, first vice-president; Roger 
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property, it may not deflect its gain 
on such a sale by a prior distribution 
of its assets to its stockholders. If the 
stockholders complete the sale, the 
gain will be taxed to the corporation 
as though it had owned the property 
up to the moment of sale. 

The Fifth Circuit, however, has 
recently held that this rule does not 
apply where the sale is expressly 
made on behalf of the stockholders. 
Where the contract of sale is made 
by the stockholders for the property 
to be received by them, it is immate- 
rial that the contract is made before 
any steps have been taken toward 
liquidating the corporation. If the 
actual sale was made after the prop- 
erty was received in liquidation, it is 
immaterial also that the stock cer- 
tificates were not canceled until a 
later date. The fact that the parties 
were motivated by a desire to save 
taxes may justify careful scrutiny of 
all the facts, but this fact alone does 
not warrant taxing the gain to the 
corporation. Howell Turpentine Co. 
v. Com’r (June 4, 1947), 
T. C. 364. 
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Robb, second vice-president; Ken- 
neth N. 
Lowry N. Coe, treasurer. 

Members of the Board of Directors 
are Jerome F. Barnard, David G. 
Bress, Edmund D. Campbell, Jacob 
N. Halper, Charles B. Murray, and 
South Trimble, 


Parkinson, secretary; and 


Minnesota State Bar Association 


® Horace Van Valkenburg, of Min- 
neapolis, was elected president of the 
Minnesota State Bar Association at 
the annual convention in Minne- 
apolis, June 26 and 27. Mr. Van 
Valkenburg has been a member of 
our Association since 1934, and he 
succeeds M. J. Galvin, of Winona, as 
head of the State Association. 
Other newly elected officers are 
Paul C. Thomas, St. Paul, vice-presi- 
dent; Charles B. Howard, Minne- 
apolis, secretary; and Stephen 
Schmitt, St. Paul, treasurer, Robert 
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Bar Association News 





HORACE VAN VALKENBURG 


J. McGuigan, Minneapolis, was re- 
elected executive secretary. 

Guest speakers during the: two-day 
meeting were Chief Justice Robert 
the Nebraska Su- 
preme Court; Carl B. Rix, president 
of the Bar 
John Jennings, Jr., United States 


G. Simmons, of 


American Association; 
Congressman from Tennessee; and 
Jack Foster, editor of the Rocky 
Mountain News, Denver, Colorado, 
whose address before the Judicial 
the Tenth 
attracted nation-wide attention. (See 
32 A.B.A.J. 621; October, 1946). 
The Minnesota legislature has en- 


Conference for Circuit 


acted the bill advocated by the State 
Judicial Council and endorsed by 
State Bar 
to the State Supreme Court rule- 


the \ssociation, granting 
making power in civil actions for all 
of the Courts of the State except the 
Probate Courts. The bill is 
Chapter 498 of the Laws of Minne- 
sota—1947. 

Justice Magney, of the State Su- 
Court, of the 
Judicial Council, and John B. San- 


now 


preme as President 
born, of Saint Paul, as Chairman of 
the American Bar Association Spe- 
-clal Committee for Minnesota on 
Administration of 
Justice, presented the bill to the Ju- 
diciary Committees of the 


and Senate and did all to secure its 


Improving the 


House 
favorable consideration. They were 
fortunate in being able to secure its 
introduction as a Senate Judiciary 


Committee bill, It was felt that with- 
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out the enactment of this law, no sub- 
stantial improvement in the admin- 
istration of justice in the State was 
practicable. 

The State Supreme Court will ap- 
point an Advisory Committee con- 
sisting of outstanding members of 
the bench and Bar of the State, and 
will in due course promulgate pro- 
cedural rules which will compare fa- 
vorably, it is believed, with the best 
now in effect in other States. 


Pennsylvania Bar Association 


® Owen J. Roberts, of Phoenixville 
and Philadelphia, retired Associate 
Justice of the Supreme Court of the 
United States, who has taken a stir- 
ring part in many patriotic and civic 
activities since his return to the, Bar, 
was elected President of the Pennsyl- 
State Bar at the 
final session of the latter’s 52nd an- 


vania Association 
nual meeting at Atlantic City on 
July 3. 


C. Wingerd of Chambersburg, who 


He succeeds Judge Edmund 


was named to the Executive Com- 
mittee. 

Other officers are Eugene D. Sie- 
grist, of Lebanon, Vice President; 
John Mcl. Smith, of Harrisburg, Sec- 
retary, and Mrs. Barbara Lutz, Har- 
risburg, who starts her 


seventh year as Executive Secretary. 


twenty- 


Other Executive Committee mem- 
bers are Ernest Scott, Edward J. Fox 
Jr., Thomas D. Caldwell, S. Dale 
Furst, Jr., Judge Clarence E. Bodie, 
J. Garfield Houston, Judge J. Colvin 
Wright, J. Desmond McTighe, Leroy 
K. Donaldson and John E. Dwyer. 

Justice Robert’s and 
leadership are deemed to assure to 


eminence 


the lawyers of Pennsylvania a year of 
marked activity and influence for 
their State Bar Association. 

Judge Wingerd delivered the Presi- 
dent’s Address on the subject of 
“Home Rule—A Vital Part of Our 
Dean Earl G. 
Harrison, of the University of Penn- 
sylvania Law School, gave the An- 
nual Address, “Are There Other 
Skills?” At the annual dinner, Presi- 
dent Chester H. Rhodes, of the Su- 
perior Court of Pennsylvania, urged 
that the time has come to study the 
Pennsylvania Constitution which has 


Government,” and 








OWEN J. ROBERTS 


not been revised since 1874, while 
Attorney General T. McKeen Chid- 
sey, of Pennsylvania, promised con- 
tinued cooperation between his office 
and the profession, 

The Association declined to take 
an official position on the Commun- 
ity Property Act, which was pending 
in the hands of the Governor at the 
time of the meeting. It has since 
been signed into law. 

At the _ best-attended 


tumultuous session, the Association 


and most 
refused to adopt a report of the 
Committee on Legal Education and 
Admission to the Bar, which recom- 
mended disapproval of local rules 
of Court which limit the number of 
candidates and make prior residence 
in the county prerequisite to admis- 
sion to the county Bar. Laurence H. 
Eldredge, of Philadelphia, Chairman 
of the Committee, prepared the re- 
port which would have placed the 
Association on record as urging the 
repeal of all such rules in counties 
in which they exist.! 

The Association’s plan for selec- 
tion and tenure of judges was adop- 
ted almost unanimously, and the 
proposition will be submitted to the 
1949 Legislature. 


1. Under date of July 16, Mr. Eldredge ad- 
vises the Journal that the first vote to approve 
the recommendations was defeated 177 to 174. 


An hour later a secret ballot was taken, with oa 
final recorded vote of 181 to 152 against the 
report. Mr. Eldredge states: ‘‘The fight has only 
started . . . and the attack on these unconscion- 
able local rules is going to be continued until 
the campaign is won.” 
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Continued from page 755) 
published view of two of the fifty- 
seven United States Circuit Judges, 
ondemning the ever-increasing “‘ava- 
lanche” or “multitude” of published 
opinions. But what, if anything, has 
been or will be done about it? That's 
the question! 

No one will deny that the problem 
is one of grave importance and the 
Courts should proceed with caution. 
But, surely by now, the judges who 
have heretofore 


“ 


marked time’’ real- 
ize that the matter deserves serious 
and prompt consideration. No longer 
can minority elements call the adop- 
tion of a program to curtail publica- 
tion of judicial opinions ‘‘a bold 
experimentation”. Moreover, no au- 
thoritative spokesman is advocating 
the limitation in writing opinions or 
in the publication thereof, to the ex- 
tent of infringement upon the indis- 
pensable prerogatives of the Ameri- 
can judge whose duty, as well as 
desire, is to uphold, preserve and 
maintain the sacrosanct virtues of 
our system of jurisprudence. And 
above all else, I want it understood 
that nothing herein proposed is in- 
tended to deprive litigants, lawyers, 
and the public of a well-reasoned 
opinion in every case which justifies 
one. 


Specific Program of Suggestions 
Offered for Consideration 


\s I reach the point of presenting 
suggestions, I find myself stricken 
with the fear of a legal tyro, for who 
am I to lay before this gathering of 
eminent jurists a plan or program 
designed to cure the weaknesses of a 
system of opinion-writing and publi- 
cation, which has been in use and 
widely discussed for decades. How- 
ever, since the only Return to a Pre- 
emptory Writ of Mandamus is per- 
formance, I respectfully submit the 
following: 

1. That the United States Court 
of Appeals for the Fifth Circuit invite 
one outstanding member of the Bar 
from each of the six States within 
the Circuit to undertake a collective 
study and investigation of all pro- 
grams which have been activated, 





tried and abandoned, or are being 
followed by the federal and State 
Courts, either to improve opinion 
writing or to reduce or eliminate the 
publication of certain opinions, or 
both, and report their findings with 
recommendations. 

2. That during the 
investigation” suggested in (1) above, 
consideration be given to the practi- 
cability of a separate publication con- 
taining all Courts of Claims, tax** 
and patent opinions and all other 
federal Court opinions on cases origi- 


“study and 


nating with administrative tribunals. 
The specialized nature of the present- 
day law practice, and the growth of 
administrative law in the past few 
years, which, according to Mr. Jus- 
tice Murphy, “seems destined to be 
augmented even further in the fu- 
ture’?5, is sufficient cause to justify 
this consideration. 

3. That in pursuing the study and 
investigation the Attorney General 
of the United States, the Chairman 
of and the Counsel for the United 
States Senate and House Committees 
on the Judiciary, the Director of the 
Administrative offices of the United 
States Courts, the Deans of at least 
six prominent American colleges of 
law, the President of the American 
Bar Association, the President of the 
American Judicature Society, a rep- 
resentative of the West Publishing 
Company, and a representative of 
the Association of American Law 
Libraries, be invited to submit their 
views on this study and investiga- 
tion, especially on the question of 
the advisability of requesting Con- 
gress to enact a law authorizing the 
appropriate federal Courts to pro- 
mulgate rules embracing any or all 
features of the subject. 

4. That the expense of such an 
undertaking be borne by the respec- 
tive Bar Associations of the several 
States within the Fifth Circuit, to be 
allocated on the basis of the number 
of practising lawyers in each State. 

5. That the foregoing suggestions, 
or any similar ones, be submitted to 
the Bar Associations of the respective 
States for approval, before the in- 
vitations referred to in (1) above 
are extended. 


Opinions of Courts 


6. That the following excerpts 
taken from the published articles of 
Mr. Justice Sibley and Mr. Justice 
Martin, supra, and from the Court's 
opinion in Hutchens v. State ex rel. 
Rhamey, 116 N. E. 413, be consid- 
ered by the Judges of the Fifth 
Circuit, as soon as practicable, for 
such action toward reduction in pre- 
paration and publication of opin- 
ions as may be deemed appropriate 
by them. 

By Mr. JUsTice SIBLEY 
Long opinions are [not] necessary. 


Courts, 
publication of those [opinions] not 
of general importance. 


ought to restrain the 


In cases that are affirmed, we often 
make memorandum judgments, with- 
out opinion. This practice could be 
extended with some profit, where the 
the case presents nothing new. 

By Mr. Justice MARTIN 
United States district judges have the 
means with which to make the first 
contribution. 
Excellent work of all the district 
judges in this Circuit [makes] possible 
the omission of formal opinions in 
numerous appealed cases. 
In reviewing tribunals cumula- 
tive opinions should not be exacted as 
proof of deliberation. 
Che Court of Appeals for this Circuit 
has, by frequent affirmance order, al- 
ready contributed to reduction 
of the number of appellate Court 
opinions. 
rhe first sign-post on the highway to 
opinion reduction points to a simple 
order of affirmance, without opinton, 
in a case in which the findings of fact 
are based upon substantial evidence 
and the conclusions of law are cor- 
rectly drawn and clearly stated, 
whether or not the district judge has 
filed a written opinion. The rare ex- 
ception to total abstinence from afhirm- 
ing opinions might well be cases of 
genuine first impression, presenting 
real rather than pseudo novelty. 

On National Labor Relations Board 


and other Administrative Agency 


Cases: 
Abstention from long fact opinions. 


24. Volume 158 of the Second Series, Federal 
Reporter, was used to make a test. There are 37 
cases reported dealing with internal revenue 
Only six of the 37 carry headnotes having to do 
with any other branch of the law. To the gen 
eral practitioner not interested in tax cases, 31 
cases could have been eliminated from this 
one volume. 

25. Oklahoma Press Publishing Co. v. Walling, 
66 S. Ct. 494 (dissenting opinion). 
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In Tax Litigation Cases: 
When the court of appeals agrees with 
the reasoning and conclusions of the 
board, an order of affirmance 
In diversity of citizenship cases tn- 
volving only the pronouncement and 
application of settled local law: 
Refrain 
Where judgments below are reversed 
if the ground for reversal can 
be made crystal clear by a mere order, 


from writing. [opinions] 


why write an opinion. 

When is reversed upon the 
facts, what contribution to the sum 
total of jurisprudence is made by 
lengthy factual discussion in published 
opinion form? A purely fact opinion, 
resolving no conflict of law, is of no 
practical or authoritative importance 
in the adjudication of other fact cases. 
\ trend to shorter opinions would be 
an efficient adjunct. 


a case 


Hutchens v. State ex rel. 


Rhamey: 


l'rom 


When it clearly appears that no 
question is properly presented for our 
consideration, when the questions in- 
volved relate to some question of prac- 
tice which has been decided so often 
that it is no longer an open question, 
where the questions are elementary 
and not of public interest or of suffi- 
cient importance to justify the prepa- 
ration and publication of an opinion 

. we shall in the future, as we have 
in the past, exercise our discretion in 
the matter of writing an opinion .. . 
7. That the judges of the Fifth 

Circuit Court define what is con- 
sidered by them to be “‘unnecessary 
opinions’”*6 as regards publication, 
and determine if the law-book pub- 
lishers will consent to desist from 
publishing those so designated. 


International Law 


(Continued from page 768) 


methods to be used. The conviction 
that the new effort must not be lim- 
ited to merely picking up where the 
League of Nations left off is em- 
phasized in Paragraph 6 of the Re- 
port of the Legal Commitee, which 
reads: 

It was thought that, in view of the 
difficulties encountered in past efforts 
to promote the progressive develop- 
ment of international law and _ its 
codification, the proposed Committee 
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Suggestions contained in  Para- 
graphs (6) and (7) above are offered as 
a means of affording immediate relief. 
Suggestions contained in Paragraphs 
(1) through (5) inclusive require time 
and expense in performance. ‘They 
may for that reason be “ruled out”. 
If so, and especially in view of Mr. 
Justice Sibley’s statement that “I 
doubt if, without the aid of law, this 
activity (referring to wholesale pub- 
lication of opinions by private pub- 
lishers) can be restrained,” I suggest 
that the problem be presented to 
the United States Senate of the 
Eightieth Congress, in the form of a 
proposed Resolution to create a sub- 
committee of the Committee on the 
Judiciary with ample authority to 
make a general study along the lines 
above suggested. 

Drastic changes must be made in 
the present methods of deciding and 
reporting cases, and a strong unanim- 
ity of opinion to this effect prevails 
among bench and Bar. Moreover, 
I believe that the West Publishing 
Company and other private publish- 
ers will cooperate with any plan 
which is adopted by and made clear 
to be the wish of the Court. There 
are dissenters to be sure—especially 
among the lawyers who believe in 
appealing all cases, prompted, I sup- 
pose, by the encouraging percentage 
of reversals in their favor. These 
“litigators” will never approve any 
plan. Litigating for the sake of liti- 
gating is their “stock in trade.” How- 
ever, these litigators are an infinites- 
imal minority who will have an 


would consider the possibility of 

recommending a fresh approach to 

the problem. 

The Committee created by the 
Resolution of the General Assembly 
1946, consisted of 
the representatives of the following 


of December 11, 


countries: 

Argentina, Australia, Brazil, China, 
Colombia, Egypt, France, India, 
Netherlands, Panama, Poland, Sweden, 
USSR, United Kingdom, United 
States of America, Venezuela and 
Yugoslavia. 


abundance of “precedents” 


upon 
which to appeal should the fifty 
American Courts of last resort and 


the numerous intermediate, opinion 
writing Courts, reduce their “out 
put” seventy-five per cent. 

Sir Francis Bacon sounded a warn- 
ing nearly 330 ago, 
as Lord Chancellor of England he 


years when 


recommended to King James I: 


The reducing or perfecting of the 
course or the corps of the common 
law by omitting from the reports all 
“cases wherein there is solemnly and 
long debated matter whereof there is 
now no question at all”; and, cases 
merely of iteration and repetition. 
How many of our judges intend 

to continue to add opinions to the 
printed mass which are of little on 
no value to the body of the law? 
Must the myriad of published opin- 
ions continue to grow at the rate of 
several thousand each year simply 
because certain judges and Courts 
refuse “the discretion” 
resting in them If these judges and 
Courts answer in the affirmative, | 
will run the chance of being classed 
among the puerile by predicting that 
their action or lack of it will exacer- 
bate the issue to the point of resolv- 
ing it into an acrimonious contro- 


to exercise 


versy. 

Our prayer for the solution of a 
problem centuries old is hereby 
renewed. 


26. Editorial Counsel of West Publishing Com 
pany writes under date of May 10, 1947: **. . . it 
would be difficult to determine ‘the unnecessary 
opinions’, and to secure a unanimous decision as 
to which were the unnecessary opinions."’ 


Between the time when the Gen- 
eral Assembly adjourned and _ the 
opening meeting of the Committee 
on May 12, the Secretariat of the 
United Nations prepared a series of 
papers setting forth the Secretariat 
views of the various methods which 
the United Nations might employ, 
as well as providing the necessary 
historical studies of what had already 
been accomplished in the field, both 
prior to and under the League of 
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Nations and under the Inter-Ameri- 
can System. A survey was also made 
{ national and international bodies 
ictive in the field of international 
law. 

The Committee sat until June 17, 
through a total of thirty meetings. 
Lhe results of its deliberations are in 
1 report? to the General Assembly 
at its session in September. 


Early Discussions and Points 
of View in the Committee 


\When the Committee began its ses- 
sions, the primary question which 
the Committee had to decide was 
whether a distinction could properly 
be drawn between the methods to be 
used for the “progressive develop- 
ment” of international law and the 
methods for its “codification”. Some 
delegates considered that no distinc- 
tion could be made, as codification 
should be considered as simply a 
stage in the development of interna- 
tional law. A few others thought that 
whenever a comprehensive code on 
a particular subject is to be drawn 
up, there are invariably legislative 
aspects to be taken into considera- 
tion, and that this would preclude 
any useful distinction in method. It 
was the view of these delegates that 
progressive development of the law 
automatically takes place when a 
comprehensive code is formulated. 
One or two members of the Commit- 
tce thought it best to adhere to the 
traditional method of trying to se- 
cure the agreement of states to con- 
ventions codifying the existing law. 

Many members considered that a 
distinction between the methods to 
be used for “progressive develop- 
ment” and for “codification” might 
usefully be made. Both the United 
Delegate? and the United 
Kingdom Delegate,t for example, 
proposed that the work of codifica- 
tion should be treated as a scientific 
task culminating in the preparation 


States 


of so-called restatements of interna- 
tional law, whereas progressive de- 
velopment could best be achieved 
through the extension of the area of 
law-governed matters—that is, by ex- 
tending the scope of multipartite 
agreements into areas of interna- 


tional activity at present unregulated 
by any international agreement. 
Separate Procedures for 
“Codification’’ and ‘‘Development”’ 
Were Decided On 

As the debate proceeded, the idea 
gradually emerged that while codifi- 
cation necessarily involves a certain 
measure of developing the law by 
legislation, 
and codification could not be con- 
sidered as merely two names for the 
same processes. It was realized that 
development is a much wider term, 
which includes, but could not be 
confined to, codification. The differ- 
ence between the two tasks was seen 
to be one of degree rather than one 
of principle, but the Committee 
gradually arrived at the conclusion 
that this difference in degree was 


nevertheless legislation 


sufficiently wide to warrant the con- 
sideration of separate procedures for 
codification and progressive develop- 
ment. 

A large majority agreed, fof in- 
stance, that various ancillary meth- 
ods, suggested by the Secretariat,® for 
improving the technique of multi- 
partite instruments, which might aid 
in the promotion of international 
legislation as a part of the develop- 
ment of international law (such as 
the establishment of uniformity in 
the drafting of the formal clauses of 
treaties), as well as such procedures, 
likewise suggested by the Secretariat, 
as the encouragement of ratifications 
of and accessions to multipartite 
conventions, have very little to do 
with the codification of international 
law, although they have a bearing 
upon its development. 

The Creation of an International Law 
Commission of Jurists ls Recommended 
Having agreed that it was possible 
and desirable to make such a dis- 





2. Editor's Note: The Report and recommenda- 
tions of the Committee are published, in prin- 
cipal part, in our department on ‘‘The Develop- 
ment of International Law’', elsewhere in this issue 


3. See: Statement made by the United States 
Representative, Professor Philip C. Jessup, at the 
Second Meeting of the Committee, May 13, 1947, 
reprinted in Department of State Bulletin, May 25, 
1947, page 1026. 


4. See: Statement made by the United Kingdom 
Representative, Professor J. L. Brie-ly, at the same 
meeting of the Committee: Doc. A/AC.10/17. 


5. Memorandum by the Secretariat, Methods for 


International Law 


tinction in methods, the Committee 
took up the question as to whether 
a single Commission should be es- 
tablished or whether separate com- 
missions should be set up to deal with 
different fields of international law 


such as private international law and 
international penal law, in addition 
to public international law. After 
considerable debate it was decided 
that a single Commission of fifteen 
members should be recommended 
and that its members should be 
elected on an individual, basis by a 
procedure similar to that employed 
for the election of judges to the Inter- 
national Court of Justice.6 It was 
decided also that this body should 
be called the International Law Com- 
mission (ILC). 

Although the Committee had now 
agreed to establish a single Com- 
mission, agreement had been difficult 
concerning the precise functions 
which this body was to have. After 
a lengthy debate, it was decided that 
the ILC should be authorized to 
consider projects referred to it for 
the progressive development of the 
law. When a specific project is re- 
ferred to the ILC, the latter would 
circulate a questionnaire to govern- 
ments inviting them to supply infor- 
mation and data, and would then 
prepare a draft convention. When 
the ILC considers a draft to be in 
satisfactory form, it would be issued 
Commission document, with 
such explanations and supporting 
material as the Commission con- 
siders appropriate and would be 
given the widest possible publicity. 


as a 


The governments would be requested 
to submit any comments on this 
Commission document. Other organs 
of the United Nations, as well as 
governments, might also refer proj- 
ects to the ILC; but, in that case, the 








Encouraging the Progressive Development of In- 
ternational Law and Its Eventual Codification: 
A/AC.10/7. 

6. Report of the Committee on the Progressive 
Development of International Law and Its Codifi- 
cation: A/AC.10/51; published in principal part 
elsewhere in this issue (pages 831-835), which 
see, for further details as to the ILC. Editor's 
Note: The creation of such a Commission and the 
proposed basis and method of the election of its 
members adopts the recommendation strongly 
urged by the American Bar Association in 1945 
and again at a meeting with the American Del- 
egate on May 9, 1947 (July issue, page 728). 
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International Law 


ILC could make a report only to the 
General Assembly on the project.. If 
the General Assembly should decide 
that further treatment was necessary 
and desirable, the ILC would then 
consider the matter under the same 
procedure as when the General As- 
sembly itself initiated the project. 

With respect to codification, on the 
other hand, the Committee decided 
that the General Assembly should 
instruct the ILC to survey the whole 
field of international law and select 
such topics as it might deem suitable 
for treatment. The ILC would then 
circulate a request to governments 
for all pertinent data, such as rele- 
vant decrees, laws, judicial decisions, 
treaties, etc., to be submitted within 
a reasonable time. The results of the 
study would take the form of one 
or more sets of draft articles of mul- 
tipartite conventions and the text of 
each draft article would be followed 
by comment containing: 

(i) a complete presentation of all 
precedents and other relevant 
data including treaties, views 
of leading publicists, etc.; and 
conclusions relevant to 


(ii 

(a) the measure of agreement 

in the practice of states and 

in doctrine on each point 
involved, and 

(b) the areas of divergence or 

disagreement in 

and doctrine; and 

(iii) the arguments which have been 

advanced in 


practice 


favor of one 
or another solution, in cases 
where divergence or disagree- 
ment exist. 

When the ILC considers a draft 
to be in satisfactory form, it would 
be issued as an ILC document with 
such explanations and supporting 
material as the ILC considers appro- 
priate and would be given the widest 
possible publicity. The governments 
would be requested to submit any 
comments on this ILC document. 

In the performance of its work, 
whether as regards the progressive 
development of the law, or as regards 
codification, the ILC would be free 
to consult scientific institutions and 
to consult individual experts, if 
necessary. 
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As far as the ILC’s work in connec- 
tion with the development of inter- 
national law is concerned, the reports 
which it prepares on projects re- 
ferred to it by the General Assembly 
would be presented in due course 
to that body; and it would be up to 
the General Assembly to decide what 
further action should be taken. An 
example of such a project which the 
General Assembly might refer to the 
ILC is the preparation of a draft 
convention incorporating the princi- 
ples of international law recognized 
by the Charter of the Nuremberg 
Tribunal and sanctioned by the 
Judgment of that Tribunal. 

As far as the work of codification 
is concerned, the ILC in presenting 
a report would be free to recommend 
to the General Assembly that no 
further action should be taken on 
the report other than its publication, 
or that the General Assembly should 
adopt all or part of the report by 
Resolution, or that the report should 
be considered as the basis for the 
conclusion of a convention. 


Great Weight Can Be Given to the 
Formulations of the Commission 
Although it is too early to say at the 
present stage what such a body as 
the ILC can achieve, if it is estab- 
lished by the General Assembly, it 
appears that the United Nations 
now has before it a carefully con- 
sidered plan whereby the work of 
progressive development and codifi- 
cation may be undertaken. The 
methods outlined for the ILC may 
perhaps be criticized on the grounds 
that they are conservative and cau- 
tious. They represent the maximum 
which can be achieved at the present 
date. They have the advantage of 
being flexible and of being realistic. 
While the General Assembly can- 
not legislate, it can, if it should de- 
cide to adopt a set of draft articles 
prepared by the ILC, lend great 
weight to any formulation of inter- 
national law so adopted. Even if the 
General Assembly takes no further 
action on the reports of the ILC, 
their very publication and the knowl- 
edge that the reports have been 
drawn up by men of recognized 


competence in international law, 


brought together from all over the 
world, will tend to have a very strong 
effect upon the views of all those who 
are connected with the application 
and teaching of international law. 


Those Who Practise Law Should Lead 
in the Great Tasks Ahead 

In conclusion: The initial step has 
been taken. The work that is to fol- 
low will require perseverance and 
painstaking effort for many years to 
come. The problem of rendering in- 
ternational law more effective must 
be resolved, in the long run, by the 
opinion and support of individual 
citizens. A large and difficult task of 
educating the peoples of the world 
to support international law lies 
ahead. 

It is important that those who 
practise law as a profession should 
be the leaders in this effort to con- 
solidate and extend the rule of law 
among Nations, but before they can 
do this it is necessary to dispel prev- 
alent cynicism regarding the efficacy 
of international law. It has been the 
to criticize the United Na- 
tions for its ineffectiveness in dealing 
with the burning political issues of 
the day. Particularly, in the field of 
political controversy, it is easy to 


vogue 


point to the achievements of the 
United Nations as not yet large or 
decisive. It is equally easy to point to 
instances of failure to reach agree- 
ment in the arenas of political con- 
troversy outside the United Nations. 

While the eyes of the world are 
focussed on headlines of interna- 
tional events, it is often overlooked 
that the United Nations is engaging 
in many constructive, if less spectacu- 
lar, endeavors in the field of eco- 
nomic and social cooperation. Al- 
though not spotlighted in the glare 
of political crises, the solution of 
such problems involving the general 
welfare of peoples will provide a solid 
foundation upon which peace can 
be built. Similarly, the positive steps 
taken in regard to the development 
and codification of international law 
belong in this area of constructive 
endeavor and will serve in time to 
strengthen the rule of law in rela- 
tions between states and to cultivate 
the spirit of respect for law. 
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(Continued from page 772) 
litigation by the payment of some 
$15,000,000. 

Another interesting dissenting 
opinion which involved a reversal 
of his own Court is Hartford-Empire 
v. Hazel-Atlas Co., 137 F. (2d) 764. 
Judge Biggs was of the opinion that 
a Circuit Court of Appeals had the 
power in 1943 to vacate judgments 
entered by it in 1932, where a fraud 
has been perpetrated upon the 
Court. This view received the ap- 
proval of the Supreme Court in 
322 U. S. 238 through a reversal of 
the majority below. 

The converse of the picture shows 
that the Supreme Court has affirmed 
some twenty of Judge Biggs’ opin- 
ions. These include cases well known 
by name to the Bar; they are listed 
below.” 

One of Judge Biggs’ significant 
cases was Hague v. C.I.O., 101 F. (2d) 
774, affirmed with a modification in 
307 U. S. 496, The Circuit Court of 
Appeals held that the District Court 
had properly enjoined interference 
by the law enforcement officers of 
Jersey City, acting under city ordi- 
nances which required permits for 
mass meetings of the Committee for 
Industrial Organization and distri- 
bution of literature. The important 
point decided by the Court was that 
the “second” Civil Rights Act (R.S. 
1979) plus Section 24 (14) of the 
Judicial Code gave jurisdiction to 
District Courts to enjoin interference 
with the plaintiffs’ rights under the 
Fourteenth Amendment, This, in 
effect, revivified the Civil Rights Acts 
by making them applicable to the cir- 
cumstances then existing in Jersey 
City. It was upon this point that the 
Supreme Court placed its imprima- 
tur. In commenting on the lawless 
action of the police in Jersey City, 
Judge Biggs remarked: “. . . Mayor 
Hague and his associates, reversing 
the usual procedure, troubled the 
waters in order to fish in them.” 

Some of Judge Biggs’ other lead- 
ing Cases are: 

Leader v. Apex Hosiery Co., 108 
F. (2d) 71, affirmed in 310 U. S. 469, 
wherein it was decided that the Sher- 
man Act provisions did not apply to 


a strike by a labor organization unless 
it had effect or was intended to have 
effect on prices in the market or 
to deprive benefits 
which they would have from free 


customers of 


competition. 

Davidowitz v. Hines, 30 F. Supp. 
470, affirmed 312 U. S. 52, in which 
it was held that the Pennsylvania 
Alien Registration Act was invalid 
as denying the “equal protection of 
the laws’ on the ground that the 
control of naturalization and the 
condition of aliens’ habitation with- 
in a State must rest with the fed- 
eral government. 

Textile Mills Securities Corp. v. 
Commissioner, 117 F. (2d) 62, af- 
firmed in 314 U. S. 326, important 
procedurally, wherein Judge Biggs 
held that a Circuit Court of Appeals 
could sit en proposition 
which had been doubted in the Sen- 


banc—a 


ior Circuit Judges’ Conference. In- 
deed, prior to this decision, pro- 
posals had been made for enabling 
legislation. 
Commissioner v. Kellogg, 119 F. 
(2d) 54, wherein a trust had been 
1929, 
reserving income to the grantor for 
life, then to the grantor’s wife, the 
corpus then to be divided into equal 
parts for surviving children, and if 
all failed, then the corpus to go to 
the next of kin of the grantor. Judge 
Biggs held for the Court that the 
erantor had not made a transfer in- 


created prior to October 1, 


tended to take effect in possession or 
enjoyment at or after his death, and 
that such property was not includ- 
ible in the grantor’s gross estate 
under Section 302 (c) of the Revenue 
Act of 1926. In Judge Biggs’ words: 
“We think that the fact of importance 
in the case at bar is that the grantor 
during his lifetime disposed of his 


je) 
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interest in the corpus of the trust 
as well as any man could.” This case 
was not taken to the Supreme Court, 
but it has been followed forty times 
in decided cases and has been cited 
or quoted by the Tax Court more 
than twenty times. 


Judge Biggs’ Performance 

in Patent Cases 

Nearly every type of legal question 
known to the Third Circuit has 
come within the orbit of Judge Biggs’ 
judicial observation. His schedule in 
patent cases has been particularly 
heavy. It has been said that Judge 
Biggs “goes after a patent.” This is 
not regarded by his friends as so. 
If invention is present as he sees it, 
they say that he will give a broad 
construction in uphold 
validity, and that in truth he decides 
every case as it comes to him on its 


order to 


own facts as he sees them. By way of 
example, reference is made to Philad 
v. Hairdressers’ Assn., 41 F. Supp. 
701, affirmed in 129 F. (2d) 1020, in 
which Judge Biggs held that the 
patent covering the “croquignole” 
hair-waving process was invalid. On 
the other hand, in Electric Storage 
Battery Co. v. Shimadzu, 123 F. (2d) 
890 (cert. denied in 315 U. S. 822), 
he held that a process for making 
lead oxide for storage batteries con- 
stituted invention. 

In Safe Harbor Water Power Corp. 
v. Federal Power Commission, 124 F. 
(2d) 800 (cert. denied 316 U. S. 663), 
Judge Biggs reviewed orders of the 
Federal Power Commission; in Col- 
gate-Palmolive-Peet Co. v. U, S., 130 
F. (2d) 913, affirmed 320 U. S. 422, he 
was called upon to construe the 
Agricultural Adjustment Act, Sec- 
tion 9(a), and the Revenue Act of 
1934; in In re Securities and Ex- 
change Commission, 142 F. (2d) 411, 





2. Hague v. C.1.0., 307 U.S. 496, affirming 101 
F.(2d) 774; Standard Brands v. Yeast Corp., 308 
U.S. 34, affirming 101 F.(2d) 814; Real Estate Title 
Co. v. U. S., 309 U.S. 13, affirming 102 F.(2d) 
582; Apex Hosiery Co. v. Leader, 310 U.S. 469, af- 
firming 108 F.(2d) 71; Scaife Co. v. Commis- 
sioner, 314 U.S. 459, affirming 117 F.(2d) 572; 
Textile Mills Corp. v. Commissioner, 314 U.S. 326, 
affirming 117 F.(2d) 62; Johnson v. U. S., 318 U.S. 
189, affirming 129 F.(2d) 954; Jersey Central Co. 
Power Commission, 319 U.S. 61, affirming 129 
F.(2d) 183; Colgate-Palmolive-Peet Co. v. U. S., 
320 U.S. 422, affirming 130 F.(2d' 913; Singer v. 
U. S., 323 U.S. 338, affirming 141 F.(2d) 262; Otis 
& Co. v. S.E.C., 323 U.S. 624, affirming 142 F.(2d) 


411; Fidelity Co. v. Rothensies, 324 U.S. 108, af- 
firming 142 F.(2d) 838; Scott Puper Co. v. Marcalus 
Co., 326 U.S. 249, affirming 147 F.(2d) 608; Gen 
eral Electric Co. v. Jewel Co., 326 U.S. 242, af- 
firming 146 F.(2d) 414; News Printing Co. v. Wall- 
ing, 327 U.S. 186, affirming 148 F.(2d) 57; Seatrain 
Lines v. U. S., 329 U.S. 424, affirming 64 F. Supp. 
156; Hines v. Davidowitz, 312 U.S. 52, affirming 
30 F. Supp. 470; U. S. v. Phillips Petroleum Co., 
312 U.S. 502, affirming 36 F. Supp. 480; David- 
son Transfer & Storage Co. v. U. S., 317 
U.S. 587, affirming 42 F. Supp. 215; Schenley Dis- 
tillers Corp. v. U. $., 326 U.S. 432, affirming 50 
F. Supp. 491. 
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affirmed 322 U. S. 724, he was the 
first to pass upon a vital phase of 
the Public Utility Holding Company 
\ct of 1935; in Picking v. Pennsyl- 
vania Railroad, 151 F. (2d) 240, he 
was required to make an initial inter- 
pretation of the Third Civil Rights 
Act; and in McIntire v. WPEN, 151 
F. (2d) 597 (cert. denied 327 U. S. 
779), he reviewed an order of the 
Federal Communications Commis- 
sion with respect to alleged unfair 
treatment by certain radio stations. 

It is not practicable within the 
limitations of our space to advert to 
the other varied cases which have 
come before Judge Biggs for deci- 
sion. Although the youngest Senior 
Circuit Judge in years, his career 
on the bench has consisted of many 
judicial adventures into the realms 
of new federal legislation. 


Judge Biggs’ Personality 

and Outlook 

Judge Biggs is in his middle age. 
He functions with alertness and 
vigor. The years lie ahead of him, 
and he will fill them with his contri- 
bution to American jurisprudence. 
Looking back over the past decade, 
his contributions are already sub- 
stantial. One of his brethren in his 
Court has given us an intimate look 
at the more informal side of Judge 


Biggs: 


Federal Control of Business 


(Continued from page 776) 

large capital has entered this field 
(Kaiser-Frazer) and another is about 
to do so (Tucker). 

This situation is much the same in 
all nineteen industries. There are 
four large and several smaller tobac- 
co companies, The Kefauver report 
states (page 105): ‘The rise of Phillip 
Morris and the popularity of 10-cent 
brands reduced somewhat the market 
of the former American tobacco 
companies.” There are four large 
rubber companies, large 
petroleum companies, and eighteen 
large steel companies. 

This principle has been recognized 
by the United States Supreme Court. 


twenty 
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Fake any man of forty or more, put 
him in a black robe on a high bench 
with the power of organized society to 
back up what he says, and the man is 
bound to appear formidable on first 
impression. But if “formidable’’s is 
anyone’s description of Judge Biggs, 
he is all wrong. 

I have seldom seen his equal and 
never his superior as a genial out- 
going personality, a fascinating ra- 
conteur, and a warm friend. Any 
young lawyer who comes into Court 
and finds that embarrassment has 
dried his mouth and frozen his flow of 
words will find in Judge Biggs a pre- 
siding judge of patience and friend- 
liness who will draw the story from 
the fumbling advocate with all the 
skill of a determined young woman 
aiding a bashful swain. A crank com- 
ing in to tell his foolish story in 
propria personae (we seem to have 
more than our share of such) will be 
tactfully and courteously listened to. 
And the lawyer with a new and in- 
teresting point may find himself so 
far removed from formal argument as 
the discussion proceeds that he will 
imagine himself back in his law school 
classrooms in the give-and-take that 
only such a forum provides. 

Judge Biggs has an almost uncanny 
feel for some of the most important 
problems which are particularly the 
business of the federal Courts. His 
ten years as Referee in Bankruptcy in 
Delaware’ gave him abundant ex- 
perience in a field for which he must 
have had a_ pre-existing interest, to 
judge from the thorough acquaintance 
he has with every phase of the law 


In the United States Steel case® the 
Court said: ‘““The law does not make 
mere size an offense’; and in the 
International Harvester case,* the 
Court said: ‘The law does not 
make the mere size of a corporation 

. an offense...” 

Mr. Justice Brandeis® expressed a 
preference for small firms managed 
by their owners rather than large 
firms with thousands of stockholders. 
This view was voiced by Senator 
O'Mahoney before the House Com- 
mittee on the Judiciary. He drew 





and practice in that subject. The 
Judge confesses to early love for patent 
law, says he found it the most inter- 
esting course in the law school. He 
would like to write the opinion in 
every patent case the Court gets, and 
but for reasons of Court policy in 
which we all concur, the rest of us 
would like to let him do so. Added to 
these two special interests is the rich 
experience from years of general prac- 
tice in not too big a city, a kind ol 
practice where the individual lawyer 
meets the client, himself prepares the 
cases, tries it, argues it on appeal, and 
collects the judgment. Couple that 
interest and experience with a legal 
family background and good school- 
ing and you have superb equipment 
for a judge. 

Judge Biggs is a farmer, on a liberal 
application of the rule qui facit per 
alium facit per se. The ownership and 
operation of farm land have been for 
several generations a favorite extra- 
legal occupation of the Biggs family; 
the Judge carries on the tradition. 
The Judge is a writer as well as a 
farmer. 

Judge Biggs lives with his very 
attractive wife and their three chil- 
dren about seven miles from Wilming- 
ton. The place is called “Wooddale”, 
and if one can find it, it is a delight- 
ful place to visit. The hospitality is 
well worth the frustration felt in tak- 
ing the many wrong turns to get 
there.’’4 





3. Defined by Mr. Webster as ° 
or apprehension; impressing dread."’ 

4. Judge Herbert F. Goodrich in The Shingle, 
(Vol. IX, No. 5), published by the Philadelphia 
Bar Association. 


exciting fear 


the conclusion that large numbers 
of stockholders tend away from de- 
mocracy toward collectivism. 

It seems clear that he and they 
were thinking in terms of an earlier 
economic era. Modern living requires 
large accumulations of capital in 
some industries, for greater efficiency 
and lower cost. 

This is not true by any means of all 
types of industry, That was demon- 
strated during World War II when, 
although a premium was placed upon 
mass production, it was found more 





3. United States v. United States Steel Corp., 
251 U.S. 417 (1920). 
4. United States v. International Harvester Co., 


274 U.S. 693 (1927). 


5. Dissenting opinion in Liggett v. Lee, 288 U.S 
517, 565 (1933). 

6: Hearings on H.R. 2357 before the House 
Committee on the Judiciary, 79th Cong. Ist Sess., 
at page 19 (1945). 
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efficient to let subcontracts to spe- 
cialists in the manufacture of various 
small parts. It is also noticeable that 
the size of plants has been shrinking 
in the ice industry, steel and electric 
manufacture, and  screw-machine 
products, among others. 

If we view the matter impersonal- 
ly, I think that we may well conclude 
that large numbers of stockholders 
increase democracy. Certainly less 
and less will be heard concerning 
large individual stockholders, as it 
seems evident they are being taken 
care of by the inheritance and in- 
come tax laws, in a manner calcu- 
lated to reduce their holdings pro- 
gressively. 

2. Total Number of Firms 

Is an All-Time High 

The above mentioned report of the 
Federal Trade Commission empha- 
sizes the need for action by the Con- 
gress because “more than 1800 manu- 
facturing and mining companies 
have been purchased since 1940, most 
of them having been acquired dur- 
ing the last three years.” 

Apparently no account was taken 
of the tremendous increase in the 
number of businesses during this pe- 
riod. Figures readily available from 
the Department of Commerce show 
that from January 1, 1940, through 
June 30, 1946, there were 37,800 new 
mining and manufacturing — busi- 
nesses, while only 10,700 were dis- 
continued for all causes including 
bankruptcy. Of the latter number, 
according to the FTC report, only 
1800 were accounted for by mergers. 
This is a small number compared 
with the net increase of 27,100 new 
mining and manufacturing 
nesses for the period. 

If we take account of all types of 
business, we find that the number 
of mergers appears to be even more 
insignificant. At the end of this pe- 
riod (June 30, 1946), there were a 
total of 3,503,900 businesses, new and 
old, an all-time high, with a net in- 
crease for the period of 196,800 busi- 
nesses, after giving effect to all dis- 
continuances from all causes includ- 
ing bankruptcies, voluntary closings 
and mergers. On December 31, 1946, 
there were 3,644,600 firms, an increase 


busi- 


of 337,500 since January 1, 1940. 
Furthermore, the greatest net in- 
crease in most kinds of business, and 
particularly in manufacturing and 
mining companies, took place in 1946. 


Errors in the Figures Used 

by Government 

The above is on the assumption that 
the 1800 merger figure is correct. But 
that is hardly so. 

On page 11 of its report the Fed- 
eral Trade Commission lists 18 com- 
panies which it says made the largest 
number of acquisitions of other com- 
panies from 1940 to 1946. One of 
these, it charges, acquired 38, while 
the other 17 acquired from nine to 
19 each—the average number of ac- 
these 
being 13, in the six years involved. 


quisitions by 18 companies 

I wrote to each of these 18 com- 
panies. In the replies received there 
is a general agreement that the FTC 
figures are in error in various ways. 
One of the most frequent errors was 
in the number of acquisitions. One 
company, charged with 13, states 
Another, 
charged with nine, states there were 


there were only nine. 
only five and that the other four were 
of single plants or of merely the ma- 
chinery and equipment 
plants. One company, charged with 
nine, could identify only four with 
a total price of only 
$2,000,000, whereas, during the same 
period, it expended a larger amount 
for additions and improvements. One 


purchase 


company states that twelve of the ac- 
quisitions with which it was charged 
were of stock of which the FTC had 
adequate jurisdiction, and two were 
of wholly-owned subsidiaries. 
Furthermore, upon 
many cases such acquisitions are 


analysis, in 


found to be of such nature that there 
could be no possible monopolistic 
result, either because there was no 
competition between the units in- 
volved prior to acquisition, or any 
resulting control of a particular mar- 
ket would be so small even after 
acquisition that a monopolistic 
charge could not be sustained. 
This is borne out by the following 
statement at page 12 of the House 
Judiciary Committee Report No. 


in single, 
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596 of June 17, 1947: “In imputing 
illegality to mergers which have and 
are taking place, the Commission 
has not been able to point to a single 
case wherein the wrongdoer escaped 
through the alleged loophole and 
then ran afoul of the Sherman Act”. 
On the same page it is stated that the 
Supreme Court in the Thatcher case 
(272 U. S. 544) said: “The purpose 
of the (Clayton) Act was to prevent 
continued holding of stock and the 
peculiar evils incident thereto. If 
purchase of property (assets) has pro- 
duced an unlawful status a remedy is 
provided through the Courts”. 

Contrary to the Government’s as- 
sertion that big firms plan to take 
over small businesses, many sales are 
actively promoted by owners of small 
companies. Small companies sell for 
a variety of reasons. As pointed out 
by the National City Bank of New 
York in its June (1947) letter, the 
most important reason is “strangling 
taxation”. Other reasons are the 
“growing multiplicity of labor laws 
and restrictions, strikes, numerous 
and voluminous reports to manifold 
government agencies, collections of 
income taxes, social security taxes, 
sales and excise taxes, and in many 
cases even of labor union dues.” 

Yet, in spite of all taxes and other 
burdens, the fact remains that 98 
per cent of all business firms are 
small (less than 50 employees) and 
the number is growing rapidly. 


3. Government Overlooks Fact We 
Have Greatest Production and 
Highest Standard of Living 


It would appear that Government 
is so busy attacking business that it 
fails to consider that private enter- 
prise in this country has improved 
the processes of production far be- 
yond those attained in any other 
Nation. In so doing it has eliminated 
child labor and built up an educa- 
It has greatly im- 
proved the status of employed wom- 


tional system. 


en. It has tremendously improved 
the homes and working conditions 
surrounding both men and women. 
It has greatly reduced the hours of 
labor and vastly increased the hourly 
wage rates and the take-home pay. 
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Many other provisions, such as pen- 
sions for disability, accident, illness, 
unemployment, old age, and the like, 
have been introduced. 

It is encouraging to read a state- 
ment by Lowell B. Mason, Federal 
Trade Commissioner, showing that 
he and some others in the Govern- 
ment appreciate these advantages. 
As he points out:* 

Many brush aside our high stand- 
ards of living with the prophetic cry 
that monopoly and big business are 
about to swallow up the individual's 
freedom of enterprise—that shortly we 
shall all be employees of huge con- 
centrations of economic power, doffing 
our hats to corporation directors as 
they ride by on their consolidated 
securities surrounded by their wholly 
owned subsidiaries. . . . 

It is indigenous to people in the 
employ of Government. We hired 
hands of Uncle Sam like to cry from 
the walls of our bureaucracies that 
competition is dead and that the four 
horsemen of monopoly, restraint of 
trade, cartels and combinations ride 
ruthlessly over the consumer’s corpse. 


IV 


THE FEDERAL GOVERNMENT SHOULD 
ENCOURAGE PRIVATE ENTERPRISE AND 
STATE AND LOCAL GOVERNMENTS 


How fortunate it was that govern- 
ment had Big Business ready at hand 
during World War II! Why should 
business be looked on as having sud- 
denly become so bad in 1935 when it 
went from deficit to profit, and again 
in 1945 with the coming of peace? 

Of course, any remaining monop- 
olistic practices must be stopped. Let 
us first find out what they are and 
try to correct them in a business-like 
manner, rather than by a hit-and- 
miss in terrorem prosecution method. 
There are hopeful signs that business 
methods may at last be adopted by 
the Department of Justice and the 
FTC in providing a consultative serv- 
ice in advance as to proposed actions. 
This would be in line with the estab- 
lished practice of the Income Tax 
Bureau to give advance opinions as 
to the tax effect of proposed actions. 

Federal Trade Commissioner Ma- 
son has been advocating industry- 
wide conferences for the purpose of 
encouraging better understanding of 
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the laws and greater cooperation be- 
tween industries and the Commis- 
sion. On March 19, Attorney Gen- 
eral Clark announced that the De- 
partment of Justice had formed a 
merger unit in the anti-trust divi- 
sion “to review mergers under the 
anti-trust laws and to afford timely 
warning . as to mergers which 
will result in illegal combinations.” 

If some method of advance con- 
sultation and advice can be worked 
out as to matters both in the Depart- 
ment of Justice and the FTC, it will 
be in line with the suggestion which 
the Committee on Commerce in this 
Association made a number of times 
in the past. I understand it is the 
belief of that Committee that, should 
such procedure be adopted and a 
company in good faith gains clear- 
ance for a proposed action, it should 
be relieved from criminal prosecu- 
tions. 

As stated by the Committee for 
Economic Development in its June 
12 Statement on National Policy: 
“Laws now on the books give the 
Government ample power to pro- 
ceed against any business that actu- 
ally misuses its size or strength in 
unfair competition”. It seems clear 
that more laws are not needed but 
better use of the laws on the books.§ 

I respectfully submit that the fed- 
eral Government should, as rapidly 
as possible, withdraw from competi- 
tion with private industry. It should, 
by its tax laws and other laws and 
its methods of administering those 
laws, create a favorable atmosphere 
for private initiative. It should en- 
courage private enterprise. 


The Federal Government Should Now 
Encourage the States to Assume the 
Functions Usurped by It Under Guise 
of Emergencies 


Judge Sumners in his statement as 
Vice Chairman of the TNEC, refer- 
red to above, disagreed with the find- 
ing that “the rise of political cen- 
tralism is largely the product of eco- 
nomic centralism’’. He said: ‘““These 
two developments — economic and 
Government concentration . . . do 
not sustain the relationship to each 
other of cause and effect .. .”. And 


Judge Alexander, in the January 
JOURNAL, suggests the return to the 
States of governmental as well as 
economic power, which is now con- 
centrated in the federal government, 
through greater use of regional com- 
pacts between States, uniform State 
laws instead of federal laws, frequent 
conferences of State executives, re- 
solutions and memorials by State 
legislatures, ending the insidious fed- 
eral bribes to States with the States’ 
own money, and active exercise by 
the States of the powers which they 
have permitted to atrophy. 

David E. Lilienthal, long the head 
of the Tennesee Valley Authority 
(TVA), now chairman of the United 
States Atomic Energy Commission, 
in an article in the May (1947) issue 
of Reader’s Digest entitled “An Alter- 
native to Big Government”, suggested 
“administration of National policies 
by State and local units of govern- 
ment to divorce the two ideas 
of authority and administration of 
authority’. It is encouraging to read 
this statement by this outstanding 
exponent of Big Government’s oper- 
ation of a big business enterprise, 

Another suggestion is a redefinition 
of “interstate commerce” and limita- 
tion under federal authority. The 
House of Delegates at its midyear 
meeting asked the Committee on 
Commerce to study and report on 
this subject. 

An affirmative step in this direc- 
tion would be provided for in what 
may prove to be the final form of 
Senator McCarran’s bill (S. 1159), 
referred to above, amending Section 
9 of the Administrative Procedure 
Act by adding new Subsection (c), 
or by a more general statute appli- 
cable to all agencies, officers and 
departments of the federal Govern- 
ment. Among other things the pres- 
ent form of the bill provides that: 

...no agency shall have jurisdiction to 

act in any case to the extent that (a) 





7. Address at University of Kansas, April 10, 
1947. 

8. See also U. S. v. Aluminum Co. of America, 
148 F. 2d 416, C.C.A. 2 (1945) and American 
Tobacco Co. v. U. S., 328 U.S. 781 (1946), which 
appear to hold that mere power to raise prices or 
exclude competition, although not exercised, is 
unlawful and may be prosecuted criminally and 
civilly. 
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a State or its duly empowered au- 
thorities, instrumentalities, or sub- 
divisions have undertaken active reg- 
ulation of the same subject to a simi- 
lar purpose or effect, or (b) Courts 
of the United States or any State have 
jurisdiction and authority to render 
equivalent relief. 

Here again we submit that the fed- 
eral Government should, as rapidly 
as possible, withdraw from its para- 
mount meddling in problems of 
State and local concern and should 
actively encourage the States to re- 
sume their historic functions and 
duties under a republican form of 
government. 


Military Government Courts 


(Continued from page 780) 
set forth in the Manual for Courts- 
Martial, do not apply to proceedings 
before MG Courts.5? In general, MG 
Courts are required to admit oral, 
written and physical evidence, hav- 
ing a bearing upon the issues before 
it, which will aid in determining 
the truth.53 They may exclude any 
evidence which in their opinion is 
not probative on these issues.®+ 

The production of the best evi- 
dence available is required, but hear- 
say evidence is admissable, subject 
to the requirement that when an is- 
sue is important and controverted, 
every effort must be made to obtain 
the direct testimony of witnesses.*® 


Courts Established by the Army 

of Occupation After World War | 
The theory of MG Courts is not new. 
After World War I similar tribunals 
were set up by the United States 
Army of Occupation.5® Military 
Commissions, corresponding to the 
present General MG Courts, were 
appointed by the Commanding Gen- 
eral. Superior and Inferior Provost 
Courts were also established. The 
jurisdiction of the latter two was 
much more severely circumscribed 
than the jurisdiction of MG Courts 
of the present occupation. The Su- 
perior Provost Courts could not im- 





Immediate Need for Constructive 
Statesmanship Among Lawyers 
Other Committees and Sections of 
the Association have indicated much 
interest in these questions. Further 
discussion may be stimulated by put- 
ting facts and issues frankly before 
the whole membership of our Associ- 
ation. Decisions as to the Associa- 
tion’s stand are for the House of 
Delegates. If you have views, let 
them be known, promptly and em- 
phatically, to your representatives in 
the House of Delegates. Thereby we 
may arrive at considered judgment. 
The - problems confronting law- 


pose sentences in excess of six months 
or fines of more than $1,000, and 
Inferior Provost Courts were limited 
to sentences of one and 
$100 fine. 

The great majority of cases were 
heard in German Courts, the German 
judicial system having remained 
practically intact.5* By 1945, how- 
ever, six years of war and twelve 


month 


years of National Socialism had re- 
duced the German judiciary to such 
a feeble and corrupt state that it 
could not at the outset be trusted 
to resume operations.®* This resulted 
in a need for MG Courts to maintain 
order and to handle the 


law and 


normal incidence of crime. 


The Acute Shortage of Trained 

Legal Personnel 

One of the most difficult problems 
encountered throughout the United 
States Zone was the acute shortage 
of trained legal personnel to staff 
MG Courts. In Bavaria, the largest 
of the three states in the Zone, the 
lack of trained legal personnel con- 
stituted a serious handicap to the 
the MG 


successful operation of 


Courts. Only on rare occasions was 
it possible to obtain a lawyer for the 
Summary Courts. Because the Chief 
Legal Officer for the state of Bavaria 
insisted upon having at least one 


Federal Control of Business 


yers and the people are too important 
to be approached in a partisan or 
vindictive mood. Thoughtful lead- 
ers of both parties are equally con- 
cerned about them. Only the open 
or covert champions of disruption 
challenge the objectives. Constructive 
statesmanship of the highest order is 
required from lawyers if our coun- 
try is to achieve and maintain its 
two great opposing aims—freedom 
and equality, with the “police” state 
excluded alike from the control of 
free enterprise and the subordination 
of the personal rights of free men. 


lawyer on Intermediate and General 
Courts, lawyers generally had to 
double up and serve on several dif- 
ferent Courts, in addition to their 
other MG duties. Although lay mem- 
bers of these Courts worked very 
hard and did their best to fathom 
the mysteries of legal technicality, 
records were poor, convictions were 
often based upon insufficient evi- 
dence, and the prestige of the Courts 
began to diminish. 

To make the maximum use of the 
supply of lawyers in Bavaria, which 
was rapidly diminishing due to rede- 
ployment, the Chief Legal Officer for 
Bavaria ordered a reorganization of 
the legal system. This resulted, 
wherever possible, in the release of 
lawyers from other duties and their 
assignment to full-time legal work on 
General and Intermediate Courts. 
The System Set Up in Bavaria 
in View of the Lack of Lawyers 


Acting in accordance with the reor- 
ganization order of the Chief Legal 





52. MGR 5-354.4. 

53. MGR 5-329a, 354.4. 

54. Supra; Note 53. 

55. MGR 5-329b, 354.4. 

56. See, Ernst Fraenkel: Military Occupation 
and the Rule of Law—Occupation Government in 
the Rhineland, 1918-1923. New York: Oxford Uni- 
versity Press (1944) pages 22 ef seq., 149 ef seq.; 
supra, Note 6, page 11. 

57. Supra; Note 6, page 11. 

58. Ibid. 
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Officer, the Chief of the MG Courts 
Branch for Bavaria set up a system, 
patterned more or less upon the fed- 
eral system in the United States. 


The state of Bavaria was divided 
into five districts, which followed the 
normal governmental subdivisions in 
Bavaria. In the capital cities of each 
of these districts, a Chief Prosecutor 
was assigned, with duties similar to 
those of United States Attorneys. 
District Prosecutors, responsible to 
him, were then assigned to smaller 
cities and areas within the govern- 
mental district. A Presiding Judge 
was then assigned to the district of 
each Chief Prosecutor, together with 
District Judges who were to work 
in the same areas as the District Pros- 
ecutors. All the legal personnel, in- 
cluding the prosecutors and judges 
in each governmental district, were 
responsible to the Chief Prosecutor, 
who acted as the administrative chief 
The Chief Prosecutors 
in turn were made responsible to the 
Chief Legal Officer through the Chief 
of the MG Courts. The Chief Pros- 
ecutors were also empowered to as- 


of that area. 


sign judges and prosecutors from less 
congested areas to districts where the 
volume of Court business was greater. 

In that manner, teams consisting 
of a judge and a prosecutor were 
formed which became known as 
“Field Legal Teams”. All members 
of these teams were assigned on a 
full-time basis to serve on General 
and Intermediate Courts, with no 
other duties. Although the Chief 
Prosecutor in each governmental 
district is responsible for legal *ad- 
ministration in that districf, the re- 
lationship between the judges and 
the prosecutors is informal. Stenogra- 
phers and interpreters are assigned 
as needed. This system is working 
calendars 
had formerly been months behind 
are being rapidly cleared. 


successfully, and which 


American Bar Association Helps To 
Fill the Quota of Lawyers 


When MG Courts first began to 
function in they were 
staffed for the most part by laymen. 


Germany, 


852 American Bar Association Journal 


When the permanent phase of the 
occupation began, it was realized 
that trained lawyers were necessary 
in order to insure that the Courts 
would function properly and effici- 
ently. In addition, higher Head- 
quarters began to insist upon com- 
plete, accurate and adequate records, 
proper evaluation of evidence, and 
uniform sentences. To accomplish 
this, trained legal personnel | was 
necessary. Probably for the first time 
in the history of our Army, lawyers 
became a sine qua non. 

Personnel lists of all echelons were 
carefully scrutinized for — legally- 
trained officers to staff the MG 
Courts. Early in 1946, as this had 
failed to produce the required num- 
ber, all lawyers in Bavaria were 
“frozen” for six months. Frantic ef- 
forts, in both Germany and Wash- 
ington, to fill quotas proved fruitless. 
In Bavaria, for example, where ap- 
proximately sixty-eight attorneys 
were authorized and needed to fill 
positions as judges and prosecutors, 
only thirty-four were found to be 
available; and a good part of this 
number remained against their will 
and only because the Army refused 
to release them until the six-month 
period for which they could be held 
had expired. These thirty-four at- 
torneys had to struggle along, over- 
worked and over-burdened, until ad- 
ditional attorneys could be recruited. 

The American Bar Association and 
other Bar Associations throughout 
the country were then called on; they 
recognized their responsibility in 
this connection and assisted the War 
Department in recruiting necessary 
personnel. By September of 1946, all 
quotas for MG Courts attorneys had 
been filled in Bavaria. Shortly there- 
after, Wuerttemberg-Baden and 
Hesse filled their quotas. 





The Responsibility of the American 
Bar for These Courts 

MG Courts in Germany have been 
operating successfully for more than 
two years. The personnel staffing 
these Courts have worked diligently 
but under trying and difficult con- 
ditions, to accomplish their mission. 
They have built up a record of ac- 
complishment, of which I think our 
country may well be proud. 

Their task is far from finished. 
MG Courts will probably have to be 
maintained as long as the United 
States continues to occupy Germany. 
Courts of that country cannot be en- 
trusted with the trial of any matters 
involving the security or interests 
of the United States. German Courts 
have no jurisdiction over mem- 
bers of the Allied Forces, American 
civilian MG officials, American de- 
pendents, or nationals 
who visit Germany or who resided 
there during the war and have no 
connection with MG. 

The successful operation of MG 
Courts in the future will depend 
largely upon the availability of qual- 
ified American lawyers for planning, 
supervising and staffing them. It is 
difficult to estimate how long the law- 
yers who are presently staffing these 


American 


Courts will be willing to remain. 
Their work is tedious and difficult 
and their life there is for the most 
part artificial and far from agreeable. 
Responsibility for the continued 
operation of MG Courts rests upon 
the members of the American Bar. 
It is to American lawyers and to them 
alone that our Government can turn 
for assistance in carrying to a success- 
ful completion the tremendous re- 
sponsibility which it had to under- 
take in restoring law and demon- 
strating competent and impartial 
justice to the people of the Continent. 





59. Bavaria has five Regierungsbezirke or gov- 
ernmental districts. The capital cities of each 
are usually strategically located from a stand- 
point of governmental and judicial administration. 
It was therefore natural that these boundaries 
or areas were chosen, following the regular 
pattern of German judicial administration. 

60. See Letter, Office of Military Government 
for Germany (U. S.), Legal Division, subject: ‘‘Re- 
port No. 52, Administration of Justice,’ April 26, 
1947. Ina ruling as to the jurisdiction of German 
Courts, the Director of the Legal Division said: 


“German Courts have no criminal jurisdiction over 
such persons (those listed in the text), and if one 
of them is illegally tried in a German Court he 
should appeal directly to MG for remedy. Mem- 
bers of the Armed Forces are tried by Courts 
martial and not by MG Courts. Civilian employees 
and other civilians serving with the Army may 
be tried by either Courts martial or MG Courts, 
present policy indicating the former. Dependents 
are tried by MG Courts. Temporary visitors and 
long-time residents are also tried by MG Courts."’ 
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Continued from page 791) 


MINERAL LAW 
(Hotel Hollenden) 
Tuesday, September 23, 10:00 A.M. 
Arthur M. Gee, Chairman, presiding 
Opening remarks of Chairman 
Arthur M. Gee, Findlay, Ohio 
Report of Secretary 
Peter Q. Nyce, Washington, D. C. 
Appointment of Nominating Committee 


Report of the Committee on Coal, Frank H. Terrell, 
Chairman, Kansas City, Missouri 


General discussion 


Report of the Committee on Natural Gas, Marshall 
Newcomb, Chairman, Dallas, Texas 


General discussion 


Report of the Committee on Oil, Cecil Morgan, Chair- 
man, Baton Rouge, Louisiana 


General discussion 


Report of the Special Publications Committee, Walace 
B. Hawkins, Chairman, Dallas, Texas 


12.30 P.M. 
Luncheon 
Donald C. McCreery, Vice-Chairman, presiding 


Address by speaker and subject to be announced 


2:00 P.M. 
Arthur M. Gee, Chairman, presiding 

Economic Aspects of the Conversion of the Big and 

Little Big Inch Pipe Lines for Transportation of 

Natural Gas, E. Holly Poe, New York, New York 
Percentage Depletion as Applied to Federal Income 

Taxes on Minerals, George D. Brabson, Findlay, Ohio 
The Interstate Oil Compact and Its Real Effect on True 

Oil and Gas Conservation, Earl Foster, Executive 

Secretary, Interstate Oil Compact Commission, Okla- 

homa City, Oklahoma 


Report of Nominating Committee 
Election of Officers and members of the Council 


MUNICIPAL LAW 
(Hotel Cleveland) 
Monday, September 22, 2:00 P.M. 
Address of Welcome 
Annual Report of Chairman, Arnold Frye, New York, 
New York 
Address: 


“Municipal Labor Problems”, Ann X. Alpern, City 
Solicitor, Pittsburgh, Pennsylvania 


Tuesday, September 23, 10:00 A.M. 
Address: 





1947 Annual Meeting 


“Mortgage Revenue 
Cleveland, Ohio 


Issues”, Robert F. Denison, 


2:00 P.M. 
Address: 
“Problems Relating to Rates and Finance of Water 
Supply and Sewerage Disposal Systems”, Samuel A. 
Greely, Chicago, Illinois 
Round Table Discussion 
Report of Nominating Committee 


Election of Officers and members of the Council 


PATENT, TRADE-MARK AND COPYRIGHT LAW 
(Hotel Statler) 
Saturday, September 20, 10:00 A.M. and 2:00 P.M. 
Meeting of Council 


Sunday, September 21, 10:00 A.M. and 2:00 P.M. 
Meeting of Section — General Sessions 


Monday, September 22, 12:30 P.M. 


Luncheon 
Under auspices of International Association for Protection 
of Industrial Property (American Group) 


2:00 P.M. 


Meeting of Section — General Sessions 


Tuesday, September 23, 9:30 A.M. and 2:00 P.M. 
Meeting of Section — General Sessions 


7:30 P.M. 
Dinner 
Address by William C. Foster, Under Secretary of 
Commerce 


PUBLIC UTILITY LAW 
Monday, September 22, 2:00 P.M. 
(Hotel Cleveland) 
Stoddard M. Stevens, New York, New York, Chairman, 
presiding 
Appointment of Nominating Committee 
New Business 
Report of the Standing Committee to Survey and Re- 
port as to Developments during the Year in the Field 
of Public Utility Law, Francis X. Welch, Chairman, 
Washington, D. C. 
Panel discussion on developments during the year 
Panel members: 
Ralph M. Besse, Cleveland, Ohio 
John P. Bullington, Houston, Texas 
Freeman T. Eagleson, Columbus, Ohio 
E. Smythe Gambrell, Atlanta, Georgia 
Karl F. Oehler, Detroit, Michigan 
John R. Turney, Washington, D. C. 
Francis X. Welch, Washington, D. C. 
General Discussion 
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Tuesday, September 23, 10:00 A.M. 
(Hotel Cleveland) 
Stoddard M. Stevens, Chairman, presiding 
Report of Special Committee to report on Labor Legis- 

lation in the Public Utility Field, Ivan Bowen, Chair- 
man, Minneapolis, Minnesota 
Panel discussion on Labor Relations of Public Utilities 

Panel members: 

Ivan Bowen, Minneapolis, Minnesota 

Patrick Gibson, Richmond, Virginia 

Joseph F. Johnston, Birmingham, Alabama 

T. Brooke Price, New York, New York 

Irving Rooks, Chicago, Illinois 


General discussion 


2:00 P.M. 
(Hotel Cleveland) 
Stoddard M. Stevens, Chairman, presiding 

“Present Day Aspects of Rate Making” by Nelson Lee 

Smith, Chairman, Federal Power Commission, Wash- 

ington, D. C. 
Report of the Special Committee on Depreciation, A. J. 

G. Priest, Chairman, New York, New York 
Panel discussion on Rate Making 

Panel members: 


Frederick G. Hamley, Washington, D. C. 
T. Justin Moore, Richmond, Virginia 
A. J. G. Priest, New York, New York 
Nelson Lee Smith, Washington, D. C. 


General discussion 
Report of Nominating Committee 
Election of Officers 


Adjournment 


7:30 P.M. 


Dinner-Dance 


REAL PROPERTY, PROBATE AND TRUST LAW 
Monday, September 22, 12 M. 
(Hotel Hollenden) 


Luncheon Meeting of Officers and Members of the 
Council of the Section 


Monday, September 22, 2:00 P. M. 
(Cleveland Public Auditorium) 
General Session 
William H. Dillon, Chairman, presiding 

Address of Welcome 

(Speaker to be announced) 
Report of Secretary 

John J. Yowell, Chicago, Illinois 
Report of Membership 

Emerson R. Lewis, Chicago, Illinois 
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Program of Real Property Division 
Russell D. Niles, Director, New York City, presiding 
“Restrictions on Use of Real Property,” Sedgwick A. 

Clark, New York, New York 
“Tax Problems Incident to Community and Jointly 
Owned Property,” Walter L. Nossaman, Los Angeles, 
California 
“The Next Phase in Rent Control,” Edwin D. Dupree, 
Jr., Washington, D. C. 


Appointment of Nominating Committee 


Tuesday, September 23, 8:15 A. M. 
(Hotel Hollenden) 


Breakfast Meeting of Members of 
Committees of Section 


Tuesday, September 23, 10:00 A. M. 
(Cleveland Public Auditorium) 


General Session 
Emerson R. Lewis, Director of Probate Law Division, 
Chicago, Illinois, presiding 

Summary of Reports of Committees 

(Each report will be limited to 5 minutes and there 
will be opportunity for discussion and questions 
from the floor after each report.) 
Committees of Real Property Law Division 

Substantive Changes in Real Property Law: Ralph W. 
Aigler, Ann Arbor, Michigan 

State and Federal Legislation Affecting Real Property: 
W. Carloss Morris, Jr., Houston, ‘Texas 

Significant Decisions on Real Property Law: W. Lewis 
Roberts, Lexington, Ky. 

Current Literature Relating to Real Property Law: 
Joseph R. Shaughnessy, New York, New York 

Planning, Rebuilding and Developing Metropolitan 
Communities: H. Jackson Sillcocks, New York, New 
York 

Public and Private Housing: Robert Louis Hoguet, 
New York, New York 

Committees of Probate Law Division 

Model Probate Code: R. G. Patton, Minneapolis, 
Minnesota 

Probate Judges: Charles A. Otto, Jr., Elizabeth, New 
Jersey 

Committees of Trust Law Division 

Pension and Profit-Sharing Trusts: Bernard E. Farr, 
New York, New York 

Prudent-Man Rule for Trust Investments: Fred N. 
Oliver, New York, New York 


Joint Committees of Probate and Trust Law Divisions 

Standard Clauses for Wills and Trusts: C. Sidney Neu- 
hoff, St. Louis, Missouri 

State and Federal Taxation: Paul E. Farrier, Chicago, 
Illinois 
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State Legislation Affecting Trusts and Estates: James 
C. Shelor, Atlanta, Georgia 

[rust and Probate Decisions: Henry B. Pflager, St. 
Louis, Missouri 

frust and Probate Literature: Emma M. Cummings, 
Boston, Massachusetts 

Tuesday, September 23, 2:00 P. M. 
(Cleveland Public Auditorium) 


Gereral Session 
PROGRAM OF PROBATE AND TRUST DIVISION 
Eugene S. Lindemann, Director of Trust Law Division, 
Cleveland, Ohio, presiding 
\ddresses: 
“The Lawyer in Estate Planning,” Stewart F. Han- 
cock, Syracuse, New York 
“The Rights of the Spouse and the Creditor in Inter 
Vivos Trusts,” Robert P. Goldman, Cincinnati, 
Ohio 
“Improper Handling of Estates and Draftsmanship 
of Wills—Personal Experiences of a Probate Judge,” 
Honorable Nelson J. Brewer, Cleveland, Ohio 
Business Session of Section, including Election of Offi- 
cers and Members of Council 


5:00 P. M. 
Meeting of newly elected Council and Officers 
7:30 P. M. 
(Hotel Hollenden) 


\nnual Dinner for Members, Ladies and Guests, (dress 
optional). William H. Dillon, Chairman, presiding 
(Speaker to be announced) 


TAXATION 
(Hotel Statler) 
Saturday, September 20, 9:30 A.M. and 2.00 P.M. 


Meeting of Council and Committee Chairmen 
Sunday, September 21, 10:00 A.M. and 2:30 P.M. 


General Sessions 
Reports of Committees 
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1947 Annual Meeting 


Discussion of federal taxes and recommendations of 
committees with respect to federal taxes 
1:00 P.M. 
Luncheon 
Speaker to be announced 


Monday, September 22, 2:00 P.M. and 
Tuesday, September 23, 10:00 A.M. and 2:00 P.M. 


General Sessions 
Reports of Committees and discussion of federal taxes 
Tuesday, September 23, 2:00 P.M., Wednesday, 
September 24, 10:00 A.M., and Thursday, 
September 25, 10:00 A.M. 

Under sponsorship of Section Committee on State 
and Local Taxes, Richard C. Beckett, Chairman, 
Chicago, Illinois 

Discussion of plans for equalization of state and local 
property taxes and court remedies 

Discussion of problems coming under jurisdiction of 
Section Committee on Interstate Aspects of State and 
Local Taxes 

Report of Joint Committee of Section of Taxation, and 
National Tax Association and National Association 
of Tax Administrators on Coordination of Federal, 
State and Local Taxes, Henry F, Long, Boston, Mas- 
sachusetts, Chairman 

Wednesday, September 24, 12:30 P.M. 
Luncheon 

Jointly with Association Committee on Employment 
and Social Security and Section Committee on Old 
Age Benefits and Unemployment Insurance Taxes 

Discussion of program of Social Security Board 





Information regarding meetings of the Standing Com- 
mittee on Aeronautical Law, the Special Committee on 
Improving the Administration of Justice and the Stand- 
ing Committee on Legal Aid Work will be found on 
page 830. 





VERNON FAXON 


Examiner of Questioned Documents 








° $ (Handwriting Expert) 
\ laki ak: A Suite 1408 * 134 North La Salle Street * Telephone CENtral 1050 * Chicago 2, Ill. 
A a O Opinions rendered re: Handwriting, typewriting, erasures, interlinections, substitutions 
») 4 useful on wills, deeds, contracts, books of account, and all kinds of documents. 
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WARRY RADZINSKY 


Fully illus. 


Expert, detailed instruction, by a patent 
attorney of 30 years’ experience, on mak- 
ing drawings that will be assured of ac- 
ceptance and correct interpretation by the 
Patent Office. Includes all regulations. 


The Macmitian Co., 60 Fifth Ave., New York 11 











Charter Member of American Society of Questioned Document Examiners 


eee HANDWRITING EXPERT 


Scientific investigation and photographic demonstration of all facts in connection with 


GRANITE BUILDING 


Questioned Documents. 


Tel. ATlantic 2732 


PITTSBURGH 22, PA. 
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RATES 15 cents per word for each inser- 


tion: minimum charge $1.80 payable in 
by the 


15th of the month preceding month of 


advance. Copy should reach us 


issue. Allow two extra words for Box 
number. Address all replies to blind ads 
in care of AMERICAN BAR ASSOCIATION 
Journa, 1140 North 


Chicago 10, Illinois. 


Dearborn Street, 


BOOKS 





LAW LIBRARIES OR LESSER COLLEC- 
tions of esteemed used law books purchased. 
Our 48-page printed catalog, free on request, lists 


some used law books we have for sale, also indi- 
cates the type of material we will purchase. 
Crartor’s Book Srore, Baton Rouge 6, Louisiana. 





LAW BOOKS, NEW, USED, BOUGHT, SOLD. 
Request free information. Joseph Mitchell, 5738 
Thomas Ave., Philadelphia, Pennsylvania. 


UNITED STATES GOVERNMENT PUBLI- 
cations at regular Government prices. No de- 
osit—Immediate Service—Write NatioNat Law 
—% — 1110—13th St. N. W., Washing- 

ton, D. C. 


LAW BOOKS BOUGHT, SOLD, EXCHANGED 
Irvinc Korus, Metropolitan Bldg., Vancouver, 
Washington. 








USED LAW BOOKS BOUGHT AND SOLD. 


State Reports, Reporter System units, Digests 
Amer. Law Reports, Text-Books, Encyclopedias, 
etc. Correspondence solicited V OYLE, 


705-07 Cotton Exchange 
Oklahoma. 


Bldg., Oklahoma City, 





WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,’”’ 736 Pages, 340 Illustra- 
tions, $10 Delivered, also “Questioned Document 
Problems, Second Edition,’’ 546 Pages, $7 Deliv- 
ered. Arzsert S. Ossorn, 233 Broadway, New 
York City. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Cectt SxiPpwitH, 
215 West 7th Street, Los Angeles 14, California. 





LAW BOOKS BOUGHT AND SOLD: COM. 
plete libraries and single sets. CrarK BoarDMAN 
Co., Lrp., 11 Park Place, New York City. 





“THE HAND OF HAUPTMANN,” Story of 

Lindbergh Case by Document Expert Cited by 
John Henry Wigmore, 368 Pages, 250 Illustra- 
tions. Price $5.00. J. V. Harinc H. Harine, 
15 Park Row, New fuk 7. as = 





EVERYTHING IN LAW BOOKS, Geo: T. 
Biset Co., Philadelphia 6, Pa. 





Y—SELL—TRADE LAW BOOKS, BOOK- 
ooo Lawyers Service Company, 715% Chest- 
nut, St. Louis 1, Missouri. 


856 American Bar Association Journal 





LAWYERS, LAW STUDENTS, COLLECT- 

ors! Write for used and new law books, Ameri- 
cana, biography, fiction, literary sets and session 
laws to Illinois Book Exchange, 337 West Madison, 
Chicago 6, Ill. 


LAW BOOKS—' WE CAN SUPPLY THE FOL- 

lowing sets at this time: New York University 
Law Quarterly Review, Journal of Criminal Law 
and Criminology, Air Law Review, Notre Dame 
Lawyer, American Law Review, Central ‘or 
Journal, Oregon Law Review, Cincinnati Law 
view, American Journal of International Law, 
U. S_ Treasury Decisions under Internal Reve- 
nue, U. S. Interstate Commerce Commission Re- 
ports, U. S. Attorney General’s Opinions, Deci- 
sions of Commissioner of Patents, U. S. Court of 
Claims, American Law Reports, American Mari- 
time Cases. Dennis & Co., INc., 251 Main Street, 
Buffalo. N. Y. 


LOWEST PRICES USED LAW BOOKS 

complete stocks on hand, sets and texts—Law 
Libraries appraised and bought. Natrionat Law 
Lisrary APPRAISAL AssNn., 538 S. Dearborn St., 
Chicago 5, IIl. 











HANDWRITING EXPERTS 





EDWARD OSCAR HEINRICH, B.S., 24 
California St., San Francisco 11. Experienced 


consulting and scientific laboratory service avail- 
able when you have a suspected or disputed docu- 
ment problem of any kind. For additional in- 
form cilen see Martindale Hubbell Law Directory, 
San Francisco listings. 

Authentication problems in the fields of philately, 
diplomatics and the fine arts accepted for solution 





from serious collectors and administrators of 
estates. Write for further information. 
SAMUEL R McC *ANN, EXAMINER» “OF 


Questioned Documents, Office and Laboratory 
Ward Building. Telephone 5723—Yakima, Wash- 
ington 
VERNON FAXON, 134 NORTH LA SALLE 

Street, Chicago 2, Illinois. Telephone CENtral 
1050. Questions regarding identification of hand- 
writing, typewriting, forgeries, etc. 








BEN GARCIA. EXAMINER OF ALL CLASS- 

es of questioned handwriting and typewriting. 
7 years of practical experience. 711 E. & C. Build- 
ing, Denver, Colorado. 








M. A. NERNBERG, EXAMINER OF DIS. 
puted Documents. Twenty- five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. Law inance Building, 
Pittsburgh, Pa. Phone Atlantic 1911. 








INVESTIGATORS 





SAN FRANCISCO, CALIF. COMPLETE IN- 
vestigation service for attorneys. RayMoNnD & 
Hart, 58 Sutter St., San Francisco, 4. 


THOROUGHLY EXPERIENCED INVESTI- 
gators available for civil assignments only. 
Excellent references. O. K. Jackson, 125 Ken- 











nedy Ave., San Antonio, Texas. 
LAW BOOK SALESMAN 
WANTED: EXPERIENCED LAW BOOK 
salesman. Reply confidential. Expanding sales 
program. Box MEJ. 





MISCELLANEOUS 





BOOKCASES—USED—GOOD CONDITION. 

Globe-Wernicke, Macey, Stewart and Gunn book- 
cases in any finish. Price: $6.00 per case; $5.50 
per top; $5.50 per base. Check with order—freight 
collect. To match your cases, indicate color, style, 
pattern numbers; type of base, open or closed; 
and type of top, square or convex. LAWyYERs 
Service Company, 715% Chestnut, St. 
Missouri. 


BOOKPLATES FOR BOOKLOVERS. 





154 Willow Avenue, Camp Hill, Pennsylvania. 


Louis 1, 


DE- 
signed especially for you. C. VALENTINE Krrpy, 












PHOTOSTAT 





COPIES OF BRIEFS, DEPOSITIONS, ¢ OR 

other Legal Documents. Pick- -up Delivery serv- 
ice. Also, completely insured mail service. PrtLet 
Puoto Copy Service, 538 South Dearborn, Room 
404, Chicago 5, Illinois. 


POSITIONS OPEN 


TAX RESEARCHER AND WRITER. NEW 
York City well-known tax publication seeks the 

services of an experienced research man who has 

had experience in writing on tax subjects. 

ull particulars in first letter including 

Full time preferred. Box BT. 


Give 
salary. 





LAW OFFICE LOCATED IN SOUTHERN 

city, having a population of approximately 
200,000 has opening for a lawyer of experience 
in trial and office handling of corporate matters. 
Would prefer a man 38 to 43 years of age. 
Splendid opportunity to, within a few years, make 
partnership connection. In answering please state 
education, age, experience, religious and fraternal 
connections, if any, whether married or single 
and guarantee necessary. Office handles substantial 
corporate practice, labor relations, insurance in 
vestigations, trial and tax litigation. Box: NC 


POSITIONS WANTED 


VETERAN WITH EIGHT YEARS OF LE 


g and administrative experience in general 
practice, government and army with knowledge of 
taxes and accounting, desires an opening in busi- 
ness or law where ability, common sense, and hard 

< will lead to 2 gyersemeton Present govern- 
salary (seni attorney) $6500. Degrees 
sc. in Finance, L L. B., LL.M. Age 31, Married. 











all investment cons sidered; future more impor- 
tant than initial salary. Box SE. 
LAWYER—SPECIALIST IN LABOR RELA 

tions (thirteen years’ experience), general prac- 
tice, two years Wages and Hours division, two 
years law firm specializing labor relations. LL.B 
A.B . uke desires connection with firm 
Box HJ. 
TAX COUNSEL TO CPA FIRM DESIRES 


association with view toward eventual partner- 
ship. Experienced all phases federal, state and 
municipal taxation including income and estate 
planning, corporate reorganizations, 722 claims. 
Co-author standard text on taxation. Box DA. 





EX-TREASURY ATTORNEY WITH _TWO 

years of general practice in Georgia and Florida 
and three years of government experience, present 
salary exceeding $6,000, wishes an opening_or 
firm or attorney. De- 


association with re -sponsib le 

grees: B.Sc. _in inance and LL. University 
of Georgia; LL.M., George Washington Univer 
sity. Veteran. Excellent contacts and references. 
30x SE 


LAWYER- VETERAN, SIX YE ARS G -ENERAL 


experience state and federal courts. Excellent 
background, education, personality, seeks associa- 
tion with lawyer or law firm in small city, par- 
ticularly West Coast. Box DE. 
EUROPEAN LAWYER, 37. MEMBER _DIS- 


trict of Columbia available as Washington 


Bar 
representative. Box A 





ROBES 





JUDICIAL ROBES—CUSTOM TAILORED— 

The best of their kind—satisfaction —- 
—Catalog J sent on request. Bentiey & iL oe 
Inc., 79 est 36th St., New York 18, 
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COMPANY OF MARYLAND, 





FIDELITY and DEPOSIT 


BALTIMORE 











FIDELITY AND SURETY BONDS + BURGLARY 





AND GLASS INSURANCE 














Winning or Losing— 


He difference between winning or losing a case 
oft-times is determined by how complete a study has been 
made of all LATE authorities. One more or less remote 


precedent, overlooked, may be the determining factor. 


Today, a newly announced publication gives the lawyer his 
most valuable aid to such research —a quick yet complete 
coverage of all cases, State and Federal, for the last ten 
years — a decade of unparalleled developments in American 


case law, rivaling the days of John Marshall. 


Every modern Editorial advantage including the 


"Key Number" is at your command. 


Investigate the special values this publication, pic- 


tured below offers for your Practice. 


West Publishing Co. 
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